LIBRARY 


5 

< 

< 


1 


DELHI UNIVERSIfTf. LTOARY 
ci.»io.v^-vrS'. \^o- 

Ac. No. ■ Date of release for loan 

This book should be returned on or before the date last stamped 
below. An overdue charge of 0 6 nP. will be charged for each 
day the book is kept overtime. 




A HISTOEY 

OF 

MEDIEVAL POLITICAL THEORY 




A HISTORY 

OP 

MEDLSVAL POLITICAL THEORY 
IN THE WEST 


BY 

R. W. CARLYLE, K.C.S.I., C.I.E. 


AND 

A. J. CARLYLE, M.A., D.Litt. 

lECTURPK IV roinica (iatb feiiow) of INIVERSITY 
col LLGK ; I.KtllHKR IM I'OLITICV AND >( ONt>ML d 
UNCOIS 4oILF'.I>, FoKEK’N MEMBBR Oh 
IHh R<*\AJ -s'KILTy Oh NAFM s 


VOL. III. 

POLITICAL TLIEOKY 

PHQM THE TENTH CENTUHY TO THE THIRTEENTH 

Ly a. J. CARLYLE, M.A., D.Litt. 


WILLIAM BLACKWOOD & SONS LTD, 
EDINBURGH AND LONDON 
MCMXXVIII 




VOL. III. 

POLITICAL THEOEY 

FROM TRF 

TENTH CENTURY TO THE THIRTEENTH 


m 


A. J. CARLYLE, M.A., D.Litt. 




PREFACE TO VOLUME III. 


In this volume we resume the studj^ of the development of 
political theory in its immediate relation to the historical 
events and conditions of the Middle Ages at the point where 
we left it in the tirst volume. 1 venture to hope that historical 
scholars will ufireo that it has proved to be of real service to 
deal with the political ideas inherent in feudalism in close 
nlation to this development. 

I should Avish to exjiresh once affain my obligations to the 
admirable work of Mr It. L. Poole, the most learned of Bnglish 
students of the Middle Ages, who more than thirty years 
ago, in his ‘ Illustration.s of Media-val Thought,' pointed out* 
the great siguitieauce of the position of Manegold and John 
ot Salisbury in the development of mcdiseval political theory. 
The detailed study of the political literature of their times 
has only served to bring out more clearly the justice and 
insight of his recognition of their place and importance. 

As this wo]'k advances T become more and more conscious 
of the ditheulty of handling such large and diverse materials, 
and I am therefore very grateful to those .scholars who have 
been so kind as to help me with their technical knowledge 
of particular aspects of the literature ; and I wish therefore 
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PEEFACE, 


to express my most sincere thanks to Miss Pope of Somer- 
ville College, who has very kindly examined all the refer- 
ences to Mediaeval French writers, to Professor Meynial of 
Paris, and Mr E. Barker of Hew College, who have read the 
proofs of Part I., and to Mr P. Urquhart of BalUol, who 
has read the proofs of Part 11. 

The printed texts of Braeton are obviously very defective, 
and I have used the text of the Bodleian MSS., Digby, 222. 
Professor Woodbine, in the first volume of his edition of 
Braeton, has indeed thrown some doubt upon Maitland’s 
judgment of the value of this text, but I have thought it 
best in the meanwhile, pending the appearance of Professor 
Woodbine’s text, to use it. I am under great obligation to 
Mr G. C. Winstedt of Magdalen College and the Bodleian 
Library for furnishing me with its readings throughout. 

A. J. CAELYLE. 

Oxford, 1915. 


In this edition the text of Braeton is given as in Professor 
Woodbine’s edition, so far as it has been published, and I 
give the reference to the folios, but I have also retained the 
reference to Books and chapters, as these may be convenient. 


1928 . 


A. J. C. 
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INTRODUCTION. 


In the last volume we endeavoured to determine the nature of 
the influence of the ancient world on the political theory of the 
Middle Ages, as it is represented in the systems of mediaeval 
Bioman and Canon law. It seemed weU to consider these 
elements of mediaeval theory first, because in order to appreciate 
rightly the nature or characteristic developments of political 
thought, we must first consider carefuUy how much had been 
inherited from the ancient world, and also because with the 
help of these more or less systematic works we can distinguish 
more easily between the normal opinions of men and abnormal 
or eccentric views. 

We must now face the task of trying to determine what 
were the char acteristicjolitjcal theories of those centuries of 
the Middle Ages during which_ all ideas were in a state o f 
foment, during which nothi ng w as fixed o r sy stematic, but 
ewij; day as it brought nevLQPnditions. so als o it brought new 
toeor^, new idea^joft^n in such bewildering abundance as to 
make ijt difficult to _e8Wmate their value. ' 

We tinn in this volume tot to the consideration of the 
characteristic conceptions of feudalism and their influence on 
the development of political ideas, and we have foimd that in 
order to deal with this effectively we must carry our study 
down to the end of the thirteenth century. For the rest we 
deal with the political theory as illustrated in general literature 
only to the end of the twelfth century, for in th e thirteen th 
cgitu ry th e great scho olmenJbe^nLto reduce th e wo rld of ideas 
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a nd theories to a systematic form . The work of these great 
systematic thinkers was indeed often admirable and enlightened, 
and we propose in later volumes to deal with this, but there has 
been in our judgment some tendency to misunderstand mediaeval 
thought, because it has been studied too exclusively in these 
systematic writers. There has been a tendency to conceive of 
‘it as representing a completely articulated system of fixed 
principles and logical deductions from them. This is true, 
strictly speaking, only of the thirteenth century,, and even then 
only of the great schoolmen. The li teratu re of the centuries 
from the t enth to the twelfth ^ntury represents no auch 
systematic mode of thought ; the men of th ese t imes had indeed 
in th e WM ^gFofthe Christian Fathers a great body of theories 
and principles whTch'^nd' ^c^stant influehce ~up6n them^ w Ele 
their habit of life and feeling was grormded in the traditions 
of the new Teutonic societies, but in neither of these had they 
-an ordered and articulated system of political thought, but 
rather a body of principles, significant indeed and profound, but 
not always easily to be reconciled with each other. The liistor y 
of the social and political ideas of ttese centuries ia, the history; 
of th e continual discovery of the relat ion of the tradi tions ^nrl 
principles j^ich men had inherited to the actual circumstances 
of jihe tiin.e. 

Our main difficulty in handling the matter is due not to the 
want of materials, for there is almost an over-abundance of 
these, but rather to the variety and complexity of the materials, 
and to the diflBculty necessarily inherent in the attempt to set 
out in some systematic terms the conceptions of men who were 
not systematic thinkers, while they were acting and thinking 
energetically and often audaciously. And if the materials are' 
abundant, the political ideas themselves are somewhat bewilder- 
ing in their complexity. It has sometimes been thought that the 
political theory of the Middle Ages was simple and clear, because 
it was dominated by the p rinciple of the unity of the wo rld 
under the supremacy of the spiritual powe r. But the real truth 
is very different. We do not doubt that these conceptions had 
a real importance, hut there were other aspects of the theory of 
society which were at least equally important, and which were 
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more permanent in their importance. We cannot rightly 
apprehend the character of mediaeval civilisation if we conceive 
of it as something isolated from the continuoTis movement of 
Western life, for indeed as it was in a large measure founded 
upon the civilisation of the ancient world, so also it contained 
the elements of the modern. 

Let us try to sum up briefly the general characteristics of 
the political ideas with which the men of the Middle Ages 
set out. 

It is evident to any student of the political thought of the 
Middle Ages that it was immensely influenced by the traditions 
of the Christian Fathers — it is from them that it directly and 
immediately derived the forms under which it expressed its 
own conceptions. The formal p olitical theory of the Midd le 
i^es_is^ floriated by the co ntrast bet w^n~hature an d con - 
vention ; to the Fa thers an d t o the g reat majority of mediseva l 
witerSj .unWl ^t_ Thomas Aquinas and the recovery of the 
Aristoteliai^ Politics, all the great institutions of s ociety a re 
convention al and not natura l. Men~are, in this view, b y 
nature free and equal, aM possess the world and th e things in 
it in com mon , wh ile^ coercive go vernmen t and slavery an d 
privat e pro perty are c onventional institutions which were 
devised to co rrect the vices of human natu re when It lost its 
first innocence. '' These great formal conceptions indeed control 
the terms of political theory until the end of the eighteenth 
century, until Eousseau and Burke and the beginnings of the 
modern historical method.” In the first volume of this work 
we have endeavoured to set out in detail the characteristics of 
this mode of thought, and we can here only refer the readers 
to this. 

If, however, we are rightly to appreciate the relations of 
mediiEval thought to that of the ancient world, we must re- 
member that although these theories came to the Middle Ages 
primarily t hrough the Chris fian Vathe rs. they were not dis- 
t inctiv ely C hristian co nceptions, but rather the commonplaces of 
the l ater philosophical sc.hnnls, and the Fathers learned them 
in the schools anfl nniveraitiaa mhnTO thgy -^ ere educa ted. The 
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forma of the political theory of the Middle A ges repr esent there - 
fore an inheritance from the Stoic a and other philo Bophica l 
■Bchoola of the E mmre. 

^Whinnst consider a little more closely the character of 
these theories. To the Stoics and the Christian Fathers the 
institutions of society were conventional, not natural, and they 
imderstood the natural as being in the first place the primitive. 
But the natural was to them something more than the primitive, 
it represented something which was also essential and permanent. 
It was necessary for the due order of human life that men 
should rule over each other, and the Fathers added to this the 
conception that in some sense slavery was a punishment as 
well as a remedy for hmnan vice. But both philosophers and 
Fathers maintained that the freedom and equality of hmnan 
nature continued to be real. Their conception of human nature 
was radically distinct from that which is represented by the 
Aristotelian philosophy. To them the re was no such t hing a s 
a naturally servile person, for the soul of m.a n was alw a ys free . 
This principle is indeed the exact reverse of that of Aristotle. 
He found the ground and justification of slavery in his judg- 
ment that only some men were in the full sense rational and 
capable of virtue, while others were not properly and fully 
possessed of reason, and could not therefore in the strict and 
complete sense of the word possess virtue. Whatever may 
have been the foundation of this judgment, the judgment had 
disappeared before the Christian era, and Cicero had in a famous 
passage, summing up the pliilosophical judgment of his time, 
repudiated it in the strongest terras.^ Seneca, a hundred years 
later, repeats the judgment in a memorable phrase. Men’s 
bodies, he says, may be enslaved, the mind is free.* These 
principles are also those of the Christian faith. To St Paul 
slavery is a merely external and accidental condition, the slave 
is just as capable of the highest life, the life of communion 
with God, as the freeman. His great words, “ There can be 
ueither Jew nor Greek, there can be n either b^qnd no r fre e. 
there can be no male and female ; for ye are a ll one in Ch rist 

^ vol. i. p. 8 ; Cicero^ * Dd Legi- * Cf. voK i. p. 21 ; Seneca, ‘ De 
busp* i. iO, 12. Beneficiis,' iii. 20. 
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JeSTiB,” represent the principle of all Christian writers.* We 
have in the first volume pointed out how emphatically these 
principles are restated in the literature of the ninth century,* 
and in the second volume how they are repeated by the Boman 
jurists and the Canonists of the Middle Ages.* 

It is not, however, only slavery which was held to be con- 
ventional, the same thing applies a lso to private pro perty. In 
the primitive and innocent conditions of human life there was 
no such thing as private property, but all things were common. 
Private property is the result of man’s greed and avarice, and 
is justified only as a limitation of this. Private property is 
indee d lawful, but it is the creation of the State, and is deter - 
mined and limited by its authorit y ; and while the institution is 
lawful under the sinful conditions of human nature, the good 
things which God has given men through nature are still 
intended for the use of all. When the rich man assists the 
poor he is doing an act of justice, not of charity.* 

The inst itution of government is als o conventional, and not 
natural. To the Stoics and the Fathers the coercive control of 
man by man is not an institution of nature. By nature me n, 
bei ng free and equal, were under no system of coercive contro l. 
Like slavery, the introduction of this was the result of the loss 
of man’s original innocence, and represented the need of S'une 
power which might control and limit the unreasonable passions 
and appetites of human nature. This was the doctrine of the 
Christian Fathers, but it was also the doctrine of the Stoics as 
represented by Seneca,® and it is impossible to understand 
the mediaeval theories of government if we forget this. J^was 
not tin Aristotle’s^Eolitics were rediscover ed in the thirteenth 
centlify that St Thomas Aquin as under the ir i nfluence. recopTiiRed 
that the Stale was not merely a n institution devjsed to correct 
men’s vices, but rather _the ne^^ry for m of a real and f ull 
human lUe.* The formal conceptions of the li^ddle Ages wei^ 
however, on this point little affected by St Thomas. It is 

* Cf. Gal. iii. 28 ; vol. i. p. 84 ; and Part I. chap. 5 ; Part II. chap. 6. 

pp. 111-124. * Cf. vol.i.pp. 23, 24, 126-131. 

* Cf. vol. i. pp. 100-209. * Cf. St Tliomas Aquinas, ‘ De 

° Cf vol. ii. pp. 34.40, 117.136. Regimine Prinoipum,’ I. i. ; and 

* Cf. vol. i. chaps. 4, 8, 12 ; vol. ii. ' Bununa Theologioa,’ I. Q. 98. 4. 
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evident that the conception of the conventional and ‘ ‘ unnatur al ’ ’ 
cha racter of the state was too firmly fixed to be shaken even by 
his authority, and that it nassed with little alteration into th e 
nolitical theory of the sixteenth, seventeenth, and eighteent h 
centuries, and that, as we have said, it was not until B onsseau 
i n the ‘ Contrat Social ’ recovered th e organic conce ption ol the 
state, ^ and till the rise of the histori cal " method of s tudy- 
i ng institutions, that this mode of thought passed away ; and it 
l ingered on in the nineteenth century in the form of the “police 
t heory ” of the state, of Herbert Spencer and the Engli sh radicals . 

The formal theory of nature anS^onvention in the Middl e 
Ages represents the pr i nciples of the post-Aristotelian philo s- 
ophy, as mediated by the Chr»a<ian 'Fathers . We must refer 
the reader to the second volume of this work for a discussion of 
the place of these conceptions in the Eoman and Canon law of 
the twelfth century. 

So far, then, we have been dealing with conceptions which 
dominate the theories of the Middle Ages, and which had come 
to them through the Fathers, but which were not strictly speak- 
ing distinctively Christian, hut rather represented the general 
principles of the post-Aristotehan philosophy. The political 
th^ry of the Middle Ages was also however profoundly 
affected, or rather controlled, by enrtain conceptions which 
were distinctively Christian in their form, if not in their origin. 

The first of these is the principle of t he a uton o my o f 
t he spiritual life, which in these age s assu med the form of 
the independence of the spiri tual authority ^rqm the control 
of the temporal. We have endeavoured in the first volume 
to give some account of the nature and early forms of this con- 
ception. It finds characteristic and permanently important 
expression in the phrases of the letters and tractates of Poi)e 
Gelasius I., in which he lays down the great principle that the 
spiritual and the temporal authority each derives its authority 
from God, and that each is independent of the other within its 
own sphere, while each is dependent in the sphere of the other.* 

^ Cf. Rousseau, ‘ Contrat Social/ i. 8. Pope Gelasius I., Tract, iv, 11, and 
* Cf. vol. i. Part III. chap. 15 ; and Rp. xii* 2. 
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We have in the second volume endeavoured to give some ac- 
count of the treatment of this principle by the Civilians and 
Canonists of the twelfth and thirteenth centuries.^ We shall 
have to consider in detail the relation of these principles to 
the theory and structure of mediaeval society. We shall have 
to deal with the theory and the practical nature of the relations 
of the spiritual and temporal powers in the Middle Ages, to 
plunge into the great conflict of the Papacy and the Empire, to 
try to disentangle the real and vital significance of that great 
dispute whose clamour fills these centuries. 

But before we do this we must remind ourselves of the real 
nature of the problem, the real and fimdamental principle 
which lies behind the confused noise of factions. Behind the 
forms of the great conflict we have to recognise the appearance 
in the consciousness of the civilised world of principles new 
and immensely significant. For behind it all there lies a 
development of the conception of individualitv or nersonalitv 
which was unknown to the ancie nt worl d. We cannot here 
pretend to measure fully the gulf which lies between the 
Platonic and Aristotelian philosophy and that of the Stoics, 
and the other later philosophical systems, but it cannot be 
doubted that the gulf is profound. The phrases, for instance, 
in which Seneca describes the self-sufficiency of the wise man 
may be exaggerated and overstrained. No one, he says, can 
strictly be said either to benefit or to injure the wise man, for 
he is, except for his mortality, hke God himself ; he is indeed 
bound to the service of the common good, but if the conditions 
of life are such as to make it impossible for him to take part in 
public affairs, he can withdraw' into himself and stiU serve the 
same cause by developing his own nature and character. “ The 
phrases may be overstrained and rhetorical, but they represent 
a s ense of . individual personality which is .inunensej^aignifi- 
cant, an ^j^rehOTsionjpf aspects of human life which arg^ sacred 
and invio lable, inde pendent of the authority^an^ in his__yiew, 
even of the support of society. 

^ Cf. vol. ii. Part I. chap. 8 ; Part * De dementia/ i. 3. 2 ; * De Otio/ iii., 
11. chaps. 10 and 11. and vol. i. pp. 25*29. 

• Cf. Seneca — ‘ Ad Serenum/ viii. ; 
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The changes which can be traced in the history of Western 
thought can be observed with equal clearness in the Semitic 
literature of the Old Testament. There are few sayings more 
significant than those indignant words in which Ezekiel repudi- 
ates the traditional conceptions of Israel. “ The soul that 
sinneth, it shall die. The son shall not bear the iniquity of the 
father, neither shall the father bear the iniquity of the son : 
the righteousness of the righteous shall be upon him, and the 
wickedness of the wicked shad be upon him.” ^ The solidarity 
of the primitive and ancient group was giving way before the 
development of a new apprehension of individuality. 

It is this apprehension to which a new impulse and force was 
given by our Lord and his disciples. To them the soul of man 
has an individual relation with God which goes beyond the 
control of the society. The principles of the Christian religion 
represent, on this side, the same development as that of Ezekiel 
and the Stoics, and it is on this foundation that the civilisation 
of the mediaeval and modem world has grown up. This does 
not mean that religion has no social aspect, or that the political 
societies have no moral or spiritual character, but it does mean 
that men have been compelled to recognise that the individual 
religious and moral experience transcends the authority of the 
political and even of the rehgious society, and that the religious 
socfety as embodying this spiritual experience cannot tolerate 
the control of the State. There are aspects of human life which 
are not and cannot be under the control of the laws or authority 
of the State. 

It is true that the great individuahst development has often 
been misinterpreted and exaggerated, and the greatest task 
of the modem world is to recover the sense of the organic 
unity of human hfe, that sense of imity which to the Christian 
faith is equally vital with the sense of individuahty. The 
recovery of that sense of unity by Eousseau and Burke does 
indeed represent a great moment in the development of human 
apprehension, and separates the political thinking and action 
of the nineteenth century by a great gulf from that of the 
preceding centuries. We are once again Aristotelian, but 

^ Ezekiel xviii« 20. 
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with a great difference, for the apprehension of indivii^|i&l 
personality remains with us. 

It is these convictions which lie behind the great struggles of 
the spiritual and temporal powers in the Middle Ages, the great- 
ness of the conflict is some measme of the immense difficulties 
which beset then, and even now, the attempt to disentangle the 
sphere of religion from those aspects of life which are under the 
control of the State. For it must not be supposed that this was 
an easy thing to do. In the first volume we have endeavoured to 
point out how in the ninth century, while men clearly recognised 
in principle the distinction between the sphere of the two great 
authorities, yet in actual practice the two authorities constantly 
overlapped.^ These difficulties became far greater in the cen- 
turies which followed, and we cannot measure the significance 
of the events which took place, or estimate the real character of 
the theories which were put forward, unless we continually 
take account of this. 

The political theory of the Middle Ages then inherited a 
great conception of the independence of the Church, and we 
have here the first conception which was distinctively Christian, 
at least in form. 

There is, however, another conception which the Middle Agps 
inherited from the ancient world which is also distinctively 
Christian in form if not in substance. Thij is the principle 
o f the divi ne natu re and origin of iwlitical author ity. We have 
dealt with the origin and nature of this conception in the first 
volume,^ and have in the second volume examined the treatment 
of the subject by the Civilians and Canonists of the twelfth 
century,® and it is unnecessary to say more about it here, as we 
shall have to consider its significance very carefully in this 
volume. But we must be under no misapprehension, whatever 
may have been the precise significance of St Augustine’s treat- 
ment of the nature of secular authority, and the extent of its 
influence, the tradition which had come down to the Middle 
Ages was substantially clear and emphatic, and that was that 

‘ Cf. vol. i. pp. 263-292. 218. 

» Of. vol. i. pp. 89-98, 147-100, 211- • Cf. vol. ii. pp. 70-78, 143-160. 
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the secular power is a divine institution and derives its 
authority from God. 

This conception had been interpreted by some of the Fathers, 
and notably by St Gregory the Great, as meaning that the 
authority of the secular ruler was in such a sense divine that 
it was irreligious and profane to resist, or even to criticise it.^ 
The theory of the “ Divine Right ” of the King is a patristic 
conception whose influence in the Middle Ages we shall have 
to consider, although it was not till the period of the Renais- 
sance that it can be said to have received its fuU development, 
and it was then related to the development of the absolute 
monarchy in Europe. 

Such, then, are in general outline the principles of political 
theory which the Middle Ages inherited by direct and con- 
tinuous tradition from the ancient world, and these influences 
must be clearly and sharply distinguished from those which 
came to them in the twelfth century through the revived 
study of the Roman jurisprudence, and in the thirteenth 
century through the rediscovery of Aristotle’s Politics. We 
have dealt with the former of these influences in the second 
volume, the latter we must leave till we can deal with the 
thirteenth century in a later volume. It was in the main 
through the writings of the Fathers that the continuous tradi- 
tion came, but, as we shall have occasion to see, it was rein- 
forced throughout these centuries by the energetic study of the 
Latin authors whose works had survived^ We have seen that 
in many most important aspects this continuous tradition repre- 
sents rather the general political ideas of the last centuries of 
the ancient world than distinctively Christian conceptions. 

We must now observe that the order of society in Western 
Europe was based largely upon principles which belonged to the 
new societies. There has been and there still is much contro- 
versy on the exact degree of the independence of the Teutonic 
constitutions and poUtical principles. The great constitutional 
historians of the middle of the nineteenth century, like Waitz 
and Stubbs, assumed that the ancient world had little or no 

^ Cf. vol, i. pp. 147-160. 
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influenoe in determining the characteristic forms and principles 
of the government of the Teutonic state. In the latter part 
of the nineteenth century a very learned and capable body of 
historical scholars, of whom the chief were, on the Continent, 
Fustel de Coulanges, and in England, Seebohm, argued that 
in reality much which had been thought to be Teutonic was 
merely an adaptation of the forms and principles of the pro- 
vincial administration of the later empire. We do not need 
for our purpose to attempt a dogmatic decision of the con- 
troversy, though we cannot conceal our own conviction that 
the balance of historical research and discussion has turned 
strongly against the Romanist view. For our purpose it is 
enough that we should observe the nature of the principles 
which were implicit in the structure of the new societies, and 
which found a large measure of reasoned expression in the 
literature especially of the ninth centiuy. 

Some of these principles are of great significance. The first 
and fundamental principle implicit in the organisation of the 
new societies is the supremacy of the law or custom of the 
community over all its members, from the humblest free man 
to the king. And the second is that there could be no suc- 
cession to kingship without the election or recognition of the 
community. There is here indeed an obvious parallel, but al«) 
an obvious divergence in the structure of the Teutonic societies, 
as compared with that of the Roman empire. It was indeed 
the fimdainental principle of the Roman jurists that the source 
of all political authority was the Roman people, that the 
emperor held his authority only because the Roman people 
had been pleased to confer it upon him.^ But there was this 
far-reaching difference between the Roman legal theory and 
the principles of the Teutonic societies, that the Roman theory 
was a theory of origins, while the Teutonic principles were 
those of actually existing conditions. It was not merely that 
the Teutonic king required the consent or recognition of the 
community for his accession to power, but that he was not over 
the law, nor its creator, but under it. The Roman doctrine of 
the legislative authority of the emperor has no counterpart in 

1 Cf. vol. i. pp. 63-70. 
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the principles of the Teutonie societies, the law was the law of 
the community, not of the king. It is true indeed that in the 
earlier Middle Ages there was normaUy no such thing as legis- 
lation in the modem sense, the law, strictly speaking, was noth- 
ing but the traditional custom of the community, and legislative 
acts were, properly speaking, nothing but authoritative declara- 
tions of custom. As the changing conditions of mediaeval life 
finally made deliberate modification of these customs inevitable, 
such action was taken, though reluctantly, but could only be 
taken with the assent, expressed or tacit, of the community. 

Here are indeed political principles or ideas of the highest 
moment, derived not from the traditions of the ancient world 
and empire, but rooted in the constitutional practice of the 
new societies. We have endeavoured to set out the evidence 
for the predominance of these conceptions in the first volume,* 
but their significance cannot be fully appreciated without a 
study of the more important works on the constitutional 
history of the various European countries in the early Middle 
Ages. 

It is in relation to these principles that we have to study the 
appearance of the doctrine of the social contract ; that is, the 
conception of an agreement or bargain between the people and 
the ruler. In the popular mind this c onception i s supposed to 
bel ong to t he s eventeenth and eighteenth centuries, but the 
real_^th is toat it is a mediaeval conception, and that it a ros e 
p rimarily o ut of c onceptions and circumstances which were 
charac teristic of mediaeval society. This principle or theory 
has some place in ancient literature, especially_m_Plato’s 
‘ Laws,’ 2 and a phrase of St Augustine’s Jias been sometimes 
quoi^ as related to it, thoiigli probably without any sufficient 
justification,* but there is no evidence that there is any con- 
tinuity between the Platonic theory and that of the Middle Ages. 
We have in the first volume pointed out the circumstances out 
of which we think it arose,* and, as we shall have to deal with 
it in detail in this volume, we need only here say that it seems 
to us clear that its origin is t o be traced to the promises^of 

‘ Cf. vol.i. chaps. 19 and 20. • 6t Augustine, * ConfesBions/ III. 8. 2 . 

3 Cf. vol.i. p. 17. « Cf. vol. 1 . pp. 240-252. 
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obedience to the law, and of good government taken bv the 
tring on his accession . It was in the eleventh oentnry that th e 
conception found aformal expression, bnt the principles which 
lay behind the formal expression were already in existenc eT 
and were firmly rooted in the constitution al order of the early 
IVCHdle Ag^. 

In approaching the subject of the nature of the political 
theory of the great central period of medieval civilisation^ 
from the tenth to the thirteenth centuries, we must then first 
be careful to observe the nature of the general principles which 
the men of that time had inherited. These principles were 
complex, and no complete or systematic treatment of them was 
made until the thirteenth century. It may indeed be doubted 
whether the various elements were capable of being brought 
into an organic relation with each other, but we must not 
here anticipate the discussion which belongs to later volumes. 
Whether in the end these various conceptions were capable of 
being fused into an organic whole or not, we must recognise 
that they all have a real and significant place in mediaeval 
theory. /The great formal concepti^_of th^ distinc tion be tween 
i^tur.e.and c^yention, which came from the post- Aristotelian 
philosophy in whmh Uie Chjistian h'alEers wwe train^edj_th» 
principle of the equality and freedom of men which arose out 
of this and the Christian tradition ; the immensely sign ifina ^ 
conception of the necessary freedom of the spiritual lif e and 
ilie spiritual authority which specially represents this ; the con- 
viction of the sanctity of the poUtical order ; the principle of 
the supreme authority of the law or custom of the community, 
and of the King as responsible to govern according to the law, 
— ^these conceptions or principles dominated tISe s^timent and 
the theory of all mediaeval society. \ 

Our present task is to consider the development of these 
conceptions under the actual circumstances of European society 
from the tenth to the thirteenth centuries, and to inquire how 
far they may have been modified or superseded by other 
principles. For the new times brought new conditions, new 
and important forms of i>olitical and social relations. We shall 
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North-Western France, proved rapidly that they were capable 
not merely of conquest, but that they could contribute greatly 
to the progress of the very civilisation which for the moment 
they had shaken. 

The development of feudalism was in great measure the 
result of the downfall of the Oarolingian civilisation, but 
the effects of this can also be traced in the relations of the 
Papacy and the Empire. The breaking up of the Empire of 
Charlemagne might indeed seem to have set the Papacy at 
liberty, but actually it left it imder the tyranny of the bar- 
barous factions of the Eoman nobles, and its degradation was 
even deeper than that of the State. It was rescued from this 
in the tenth century by the Ottos, and in the eleventh by 
Henry III., but the conditions of its dehverance held in 
themselves the seeds of disaster. The emperor exercised, and 
for the time with excellent results, a very large measure of 
control over the Church, and especially over the appointment 
of its chief ministers, but it was impossible that the Church 
should in the long run acquiesce in this. The principle of its 
necessary independence was too firmly rooted in its history, 
and it was the attempt to recover and vindicate this which 
led to the great conflict of the Papacy and the Empire, of 
the spiritual and temporal powers in the various Emopean 
countries. This conflict in its turn contributed a great deal 
to compel men to consider and make explicit the fundamental 
principles of the structure and organisations of society, and 
thus to produce those energetic and audacious developments 
in political theory which we have to consider. 

We have, then, to deal with three great subjects — first, the 
nature of the principles implicit in feudalism, and the effect 
of these principles upon political ideas ; second, the character- 
istic political conceptions of the eleventh and twelfth centuries 
as related to the development of the general political and social 
structure of Western civilisation ; and thirdly, the forms and 
theories of the relations of the temimral and spiritual authorities. 
It is indeed true that we cannot isolate these various aspects of 
mediffival life and thought from each other, but they do in some 
measure really represent the operation of different forces, and 
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we have to consider how far it may be true that they tended 
to give rise to different conceptions or principles. We shall 
have to make the effort finally to bring our reflections upon 
them together, and to form some unified view of their effect 
upon the principles of mediaeval life, but for the time being 
we have found ourselves driven to deal with them separately. 

We have fmmd that the adequate treatment of the subjects 
has required so much space that we have decided to deal with 
feudalism and the general political ideas in this volume, and 
with the relations of the temporal and spiritual powers in the 
next. 

We deal with feudalism first, not because it was in our judg- 
ment the most important element in the structure of mediaeval 
society, but because it has often been thought to have been so, 
and because this at least is true, that whatever its influence 
may have been, it represented a new element in civilisation. 
In dealing with it wo shall be obliged to transcend the limits 
of time which we have set to the general scope of this volume. 
For the significance of feudalism in relation to poUtical theory 
cannot adequately be discussed without taking into account the 
great feudal law books of the thirteenth century ; and, what is 
more important, the system of feudahsm represents an organic 
development culminating in the latter years of the thirteenth 
century, which cannot be imderstood unless we take account 
of the whole process of its development. We are, of course, 
aware of the risk that we run of reading back the conceptions 
of the thirteenth century into the eleventh and twelfth, and 
we shall do our best to guard against this risk. 
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PART 1. 


THE INFLUENCE OF FEUDALISM ON POLITICAL THEORY. 


CHAPTEE I. 

PEESONAL LOYALTY. 

There is perhaps no subject in mediseval history which is so 

difi&clilt-a«-th»t «f~fcudaliaiii.. Its origins are still obscure 

and controverted, its development belongs largely to the tenth 
century, and there are few periods of mediaeval history where 
the sources of our information are so scanty and so fragmentary, 
and in the literature which has survived there is only a little 
thali can be said to bear directly upon feudalism. And, finally, 
its real nature and essential characteristics have been so con- 
fused by the laxity of literary usage that it is difficult to say 
what is meant by i he word. 

Feudalism is a system of persona l relations, of land tenure . 
of_imlitary organisation, of judicial order, and of political 
order. It affecteH~TIie life" of OTery class in the medifflval 
community, from the villein to the king or emperor, and it 
oven affected profoimdly the position of at least the greater 
clergy, the bishops and abbots. There are, indeed, few aspects 
of mediaeval life which were not touched by it, and it is 
therefore natural that it should be thought that it must have 
profoimdly modified both the institutions and the p olitica l 
idms of the Middle Ages. 

It is not our part here to deal with the first of these 
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subjects, the influence of feudalism on the institutions of 
the Middle Ages, its direct effects upon the forms of the 
great constitutional development which culminated in the 
Parliament of Edward I. and the States-General of Philip the 
Pair, and the parallel developments in other European coun- 
tries. We cannot even attempt to summarise the results of the 
work of the constitutional historians, for aiw summary would 
probably mislead rather than illuminate, ^ut it is possible 
to say that while feudahsm left for centuries deeply marked 
traces on the social and political structure of European society, 
and while the great systems of national organisation did indeed 
take into themselves elements which belonged to feudalism, 
they also represented principles which in their essential nature 
were independent of and even contradictory to some specific 
characteristics of the feudal system. In the end the king 
or the parliament, or both, came to be directly related to all 
the individuals who compose the State, and m their authority 
the local and personal authorities and jurisdictions of feudalism 
were finally lost. The royal justice at last absorbs all feudal 
justice, in the administrative authority of the crown all the 
areas of feudal administration are merged, and the legislative 
authority of parliament asserts itself as supreme over all 
feudal traditions and customs. The king and the parliament 
represent the nation, and the unity of the nation finally 
transcends all the separatist tendencies of feudalism’1 

It may even be said that the best example of this can be 
found in that country where at first sight feudalism might seem 
to have triumphed, for the unity of the German kingdom was 
finally destroyed, and the great fiefs became practically auton- 
omous provinces. But it was not feudalism which triumphed, 
but territoriaUsm. In the territorial areas there developed the 
same centraUsed authority and administration as in England or 
France, and it was no doubt that very fact which accounts for 
the failure of the constitutional movement of the close of the 
fifteenth century. 

We have to deal here not primarily with institutions, but 
with the question how far feudalism affected the pohtical ideas 
of the Middle Ages, how far its influence coincided with the 
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traditions which they inherited, and farthered the development 
of social and political ideas which were already present, or how 
far it may have tended to neutralise or modify them. We 
must be prepared to find that the influence of feudalism was 
very complex, and that it may have tended in different 
directions. 

We begin by pointing out what may seem a paradox, that 
feudalism represents two principles which in their ultimate 
development may seem contradictory, but which yet affected 
the minds of the men of the Middle Ages at the same time. 
The first principle is that of personal l oyalty and devotio n, the 
second is t hat of the c on tract, na.l rplat.ion . 

The first principle is that which is represented especially in 
the poetic literature of the Middle Ages, and which has thus 
passed naturally enough into the literary as distinguished from 
the historical presentation of the Middle Ages in modem 
times. We are all familiar with the romantic representation 
of mediaeval life as dommated bv the .sentiment, of ehiva, Iro ns 
l oyalty and devotion . How much of exaggeration there is con- 
tained in this we shall presently see, but there are elements of 
real truth in it. And, more than this, these sentiments have a 
real and permanent importance in political as well as in social 
hie. Human life in its deepest and largest terms cannot be 
lived upon principles of utility and contract. Whether in the 
family or in the nation the actual working of human life is 
impossible without the sense of loyalty and devotion. 

This is the first principle of feudalism, and the second may 
well seem contradictory to it. For nothing could seem further 
apart than the conception of personal loyalty and the conception 
of bargain or contract as the foundation of human relations. 
And yet there is no escape from the conclusion that in the last 
resort feudal relations were contractual relations, that the 
vassal \^a'bounaiudeed~to’cGi^argTc(OTta3n“6birgi^mn8j but 
" 0 llly on the condfticm that the lord also discharge his^blj^- 
t fbns to the"Vas8al. Here agalll'lt is Evident that we are deal- 
ing with a principle which is reasonable and just, for in the 
long rim human relations are impossible unless there is some 
reasonable recognition and fulfilment of mutual obligations. 
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The p rinciples mav seem contradictory, a nd indeed they were 
har tt'tg'reconcile, bnt it is also true to say th&t they w0fe not 
only held together and constantly reco ncil ^il in pr actice, but 
aJSo that the political thinkers of the Middle Ages were aware 
of certain great rational principles which lie behind these con- 
ceptions, and in which they found a reasonable reconcihation 
of them. 

For this is the truth about feudalism. At first sight it seems 
very strange and unintelligible. We find it difiScult to under- 
stand how men could think and act thus, but if we are a little 
patient we find it becoming intelligible, and finally we see it not 
as wholly unnatural and abnormal, but as representing a phase 
of social and political development wliich lies indeed behind us, 
but whose conditions W'e can understand, and we shall see 
that in a measure these apparently strange principles have a 
continuing significance even among ourselves. 

The difiSculty of understanding feudahsm has been immensely 
increased by the habit of conceiving of it as a homogeneous 
system, complete and perfect at some definite time and place. 
It becomes much more intelligible when we begin to see that 
under the one term there ar e^ contain ed ideas whic h wer e very 
differeinrfRJTireach otner,'’and that as it had slowly grown up, 
so it was perpet ually d evelopi ng and changing. The feudal idea' 
as it 18 presented to us in the epic or romantic pfierryTsTome- 
thing quite different from that which is represented by such a 
characteristic set of law books as those which make up the 
Assizes of Jerusalem, or by Beaumanoir, and when we look a 
little more closely we begin to understand this, and to see that 
the conceptions of the epics and romances of the twelfth and 
thirteenth centuries represent sometimes the tradition of the 
past, sometimes an elaborate and artificial convention rather 
than the actual reality. 

There has indeed often been a very serious misimderstanding 
even among scholars as to the value of the artistic representa- 
tion of manners and customs. In some poetry, as for instance 
in the earlier mediaeval epic, the picture of external life and 
manners of men and women, is highly realistic, and supplies us 
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with very valuable information as to the conditions of con- 
temporary society. In other forms of literature, and especially 
in the romance of the twelfth and thirteenth centuries, it is 
evident that we are dealing with an art which is in great part, 
in its relation to the circumstances of life, conventional and 
traditional, and which even in its essential sentimental or 
emotional interest represents an abstraction of human life, 
valuable indeed and profoundly moving and significant, but 
still an abstraction rather than a realistic treatment. The 
great fighting man of the epic literature, and the frank, high- 
hearted, and sometimes implacable woman, upon whom often 
the whole movement of the story depends, these are real figures 
of men and women, and they live in the real world. But the 
romantic hero or heroine, absorbed in their emotions, far re- 
moved from the actual circumstances of daily life, are placed 
in a world which is mainly unreal and conventional. The 
transition from the Beowulf or the Icelandic Sagas to the 
Arthurian romance is the transition from idealised and heroic 
reality to an elaborate convention. 

It is necessary to use the evidence of medieval poetry with 
great caution, and to make careful distinctions between the 
value of different forms of it as illustrating the customs and 
ideas of any one time. 

We cannot here attempt to discuss in detail the origin of 
leudaMsm, the subject has been handled with great learning 
by a number of historians,* but we can say with great con- 
fidence that its origin was extremely complev. Comitatus, 
Comhaendaifio, ana ±ieneticlum,^e8e are the main elements of 
the relation of lord and vassal, and each of these had an im- 
portant part in the development of the whole system. From 
1 he Comitatus there came the devotion of the band of followers 
to their leader in war, the almost indissoluble tie which united 
the “ companion ” to his chief in faith and loyalty, and this may 
have been the first, as it was certainly among the most import- 
ant, of the elements out of which the feudal relation grew. It 

^ Cf. e.g.f Waits, Brunner* Fuste] de CouJanges, Flaobg See, 
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is tbis aspect of tiie relation that we find specially iUnstrated 
in the epics and romances, while its influence can also be traced 
in certain principles of the fendal law books. The process of 
Commendation by which a hitherto index)endent person became 
dei)endent on some powerful man or ruler in return for the 
I>roteotion that he could afford to him, was probably the means 
by which the feudal relation was most widely extended. The 
gradual transformation of a relation, which was originally 
almost wholly personal, into a great system of land tenure on 
the basis of mihtary or of “ base ” service, which in its turn 
became a system of political relations, this is connected with 
the Beneflcium. It is out of these complex and incoherent 
elements that the feudal system was gradually formed ; some- 
thing of each goes to make up the whole system as we see 
it from the tenth to the thirteenth centuries, and they are aU 
represented in the literature and legal systems of these times. 

It is not necessary to deal at length with the conception of 
personal loyalty and devotion, it will be sufficient to indicate 
its nature by means of an example from the literature of the 
twelfth century. 

One of the most interesting illustrations of the influence of 
the conception is to be found in the French Chanson de Geste, 
the ‘ Itaoul de Cambrai,’ which belongs probably to the latter 
part of the twelfth century. When Eaoul is knighted he takes 
as his squire Bernier, the illegitimate son of Ybert of Eibemont. 
Eaoul obtains from the King of France a grant of the lands of 
Vermandois, which had belonged to Ybert’s family, and invades 
the country in spite of the protests of Bernier. He sacks and 
bums the town of Origny with its monastery, and Bernier’s 
mother perishes in the fire. Bernier vows revenge, and joins 
his father ; and, in the battle which follows, kills Eaoul. But 
the signiflcant thing is the reluctance with which he turns 
against Eaoul ; in the first flush of Ms passion over Ms mother’s 
death he does indeed refuse all Eaoul’s attempts to make 
amends, but afterwards he endeavours to make peace, and 
when he has given him the fatal woimd he weeps and laments 
that he should have turned against him who had knighted him , 
and, in spite of Ms grievous wrongs, he can find no joy in Ms 
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vengeance.^ Tlirongh all his life the thought of what he had 
done haunts him, and there is a tragic fitness in his end, for 
after many years Baoul’s uncle kills him near the place where 
long before he had killed Baoul. 

Nothing can illustrate more vividly the essential character 
of the traditional feudal conception as it is expressed in the 
poetry of the Middle Ages. In spite of the dreadful wrongs 
of which Baoul had been guilty, in spite of his brutal and 
overbearing character, in spite of the wanton murder of his 
mother and the other nuns of Origny, Bernier feels that he has 
committed an unheard-of crime in turning against his lord, to 
whom he feels himself bound by ties even more sacred than 
those of nature.** 

Illustrations of the personal loyalty and devotion of vassal 
to lord could be indefinitely multiphed from the mediseval 
poets, but no useful purpose would be here served by doing 
this. Only it is important to remember that they do not 
represent a juinciple peculiar to France, but rather a universal 
and highly significant aspect of the organisation of European 
society in the Middle Ages. The feudal relation was not one of 
mere dependence, or of mere advantage, but one of faith and 
loyal service, and the whole conception is admirably summed 
up in the famous phrases of the letter of Pulbert of Chartres 
written in 1020 a.d. to the Duke of Aquitaine. He that 
swears fidelity to his lord must have in his mind these 


^ ‘Raoul de Cambrai,* 3132 — 

“ B. I’oi, lo sens quida changicr 
Desoz son elmo commence a larmoicr ; 
A haute voiz commence a hiichier : 

‘ E ! R., sire, fix de franche molher, 

Tu m’adoubas, ce no puis je noier ; 
Mais durement le m^a puis vendu chior. 
Ma mere arcis par dedens j. monstier, 
Et moi fesis la teste po^oior. 

Droit m'en ofris, ce ne puis je noier ; 
Do la vengance ja plus fain ne qier.’ ** 

^ 1 wish here to express my great 
obligation to the extremely valuable 
and suggestive discussion of this aspect 
of feudalism, as it is presented in the 


French epics, by M. Flach, in an eaaay 
entitled, “ Le Compagnonnage dans lee 
Chanson de Geste,*’ which he after- 
wards embodied in his work entitled, 
* Les Onginea de TAncienne France/ I 
do not know that I am convinced by 
his very interesting and ingenious at- 
tempt to show that the feudal relation 
finds its ultimate souroo in the concep- 
tion of adoption into a new family or 
blood brotherhood, but M. Flaoh has 
admirably illustrated and classified 
the principles of the feudal relation as 
seen especially in the mediseved poetry 
of France. 
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six words, “ Incolume, tutum, honestum, utile, facile, possibile,” 
he must do what he can to keep his lord’s body unharmed, to 
keep his secrets and strongholds, to maintain his rights of 
jurisdiction and all his other dignities, to keep his possessions 
safe, to see that he does not make that difficult or impossible to 
his lord which is now easy and possible. Fulbert adds that 
these obligations are mutual, and we shall have more to say 
upon this point presently.^ 

These conceptions were not merely traditional or merely 
ideal, and we should observe that they have their place also 
in the more technical expression of feudal principles in the 
law books, and as late as the thirteenth century. 

We have in the Assizes of Jerusalem a very full treatment 
of the mutual obligation of vassal and lord to which we shall 
constantly have to recur ; for the moment we can fix otjt 
attention on one passage in the work of Jean d’lbeUn, which 
forms a very important part of the Assizes. this passage 
he has described the mutual nature of the obligations of lord 
and vassal, and then points out that there are some obligations 
which are peculiar to the vassal. Thejgassal nwes-his lord 
rever ence a s -woH -as- faith, and must do some things for him 
which t he lord is not hniuui 4>e~do. He must be ready to act 
as a hostage to deliver his lord from prison, and if in battle he 
sees his lord disarmed and unhorsed he must if necessary give 
him his own horse in order to enable him to escape from 


^ Fulbert of Chartres, Ep. 68 : “ Qui 
domino suo fidelitatem jurat, ista sox 
in jnemoria semper habere debet : in- 
colume, tutum, honestum, utile, facile, 
possibile : videlicet, Incolume, ne sit 
domino in damnum de corpore suo. 
Tutum, ne sit ei in damnum de secreto 
Buo, vel de munitionibus per quae 
tutus esse potest. Honestum, ne sit 
ei in damnum de sua iustitia, vel de 
aliis causis quae ad honeatatem eius 
pertinere videntur. Utile, ne sit ei 
in damnum de suis possossionibus. 
Facile vel possibile, ne id bonum quod 
dominus euus leviter facere poterat, 
faciat ei difficile : neve id quod pos- 
eibile ei erat, reddat ei impossibile. 


lit autem fidelis haec nocmnenta 
caveat justum est sed non ideo 
sacramentum meretur. 

Non emm sufficit abstlnere a malo, 
nisi fiat quod bonum est. Kestat 
ergo ut in eisdem sex supra dictis 
consilium et auxilium domino fideliter 
prtestet, si benoficio dignus ■videri vult, 
et salvuB esse de fidelitate quam 
iuravit. 

Dominus quoque fideli suo in hia 
omnibus vicem reddore debet : quod 
si non fecerit, znerito oensebitur male- 
fidus : sicut ille si in eorum praevari* 
catione vel faciendo vel consentiendo, 
deprehensus fuerit, perfidtis et per- 
jurus.** 
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danger, and again he must be ready to act as security for his 
lord’s debts to the extent of the value of his fief.^ The lord 
must indeed in his turn do all that he can to help and deliver 
his vassal who has thus imperilled himself for him, and to 
compensate him for the losses he may have suffered ; but there 
is a real and marked difference in the nature of the obligations, 
they ajejndefid_xnulnaMattt-4hey_aj:eauitj[Hit6_tte^8%iS6i.9£^ 
thsTfilemenit^ reverence, whieh the vassal owes, is distinctive 
and important. It is noteworthy that both Glanvill aii3 
Bracton, while describing the feudal obligations as mutual, 
both treat the element of reverence which the vassal owes as 
distinctive.* 

The principle of personal devotion and fidelity to the lord 
forms, then, a very important part of the tradition of mediaeval 
society, and we must take careful account of it in trying to 
estimate the characteristic conceptions of the Middle Age^ 
with respect to the nature of political association. And we 
must also observe that we have here something quite different 
from those principles of political relation and obligation which 
we have so far considered. These sentiments of personal 


* Assizes of Jerusalem— Jean d’lbe- 
lin, 196: “ Mais que tant que I'ome 
deit ail seignor reverence en totes 
choses, et chascun deit gardcr fta foi 
Tun vers I’autre fermeraent et enterino- 
ment, chascun en dreit sei, por na fei 
et s’onor garder et sa leaut6 et sa bone 
rcnom6e : et Tomo deit tant plus au 
seignor par la foi que il li est tonus, 
que le seignor & I’home : que Tom 
deit entrer en ostage por son seignor 
geter de prison, c’il Ten requiert ou 
fait requerre par certain measage. Et 
chascun qui fait homage autre est 
tenus par sa fei, ce il treuve son seig- 
nor en besoin d’armes, 6. pie, entre ses 
enemis ou en leuc quo il soit en penll 
de mort ou de prison, de foiro son leau 
poeir de remontir le et geter le de cel 
perill, et c’il autrement ne le peut 
faire, il li doit donor son cheval ou sa 
beate aur quei il chevauche, o’il la re- 
quiert, et aider le & metre sur, et aider 


le & son pooir k son cors sauver. . . . 
Et chascun qui tient d’autre do 
quei il est son homo, est tenus ^ son 
seignor d’entrer por lui en tel point en 
hostage por detto on en plegerie de 
tant vaillanb corao le hd que il tient 
de lui, et de quei il eat eon home, 
vaudreit raisnablemont & vendre par 
Vassise/* 

* GlanviJl, ix. 4 : *' Mutua quidem 
debet esse dominii et homagii fideli- 
tabis connoxio, ita quod quantum homo 
debet domino ex homagio, tantum illi 
debet dommus ex dominio preeter aolam 
reverentiam.” 

Bracton, * De Logibua et Consuetudi- 
nibus Angliae," ii. 36. 2 (foi. 78) : “ Est 
itaque tanta et tails connexio per homa- 
gium inter dommus et tenentem suum, 
quod tantum debet dominus tenenti, 
quantum tenons domino, preeter solam 
reverentiam/' 
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loyalty must not be confused with the piindples of political 
society either in the form in which they had come down 
from the ancient world through the Fathers, or as they were 
implicit in the political structure of the Teutonic societies, 
so far as we have considered them hitherto. It is no doubt 
true that in the Teutonic societies, as distinguished from the 
developed political organisations of the ancient world, there 
survived traditions and sentiments which were related to the 
conception of the chieftainship of a tribe, and one of the chief 
difficulties _i n dealing w ith— of feudalism is to 
dis^tangle the tribal from the feudal sentiment. In some 
mediseval states, and especially in the German kingdom, the 
influence of tribal sentiment and tribal loyalty is difficult to 
measure, and it is probably true to say that the feudal relation 
only partially overlaid it. 

"■"However this may be, these sentiments of personal loyalty^ 
and devotion to the immediate lord to whom a man bad sworn 
his faith and service constitute a new element in the tangle j 
of ideas and organisations, out of w'hich there slowly emerged] 
the national state of modem times. And it was an element 
which was very difficult to reconcile with the national idea 
and the national constitution. The loyalty of the vassal to 
his immediate lord was one of the most characteristi^lements 
of theT!hacFS"TJfTKe tenth century, and it~was only very slowly 
thah lhis loyalty was transferred to thejiational king. 

If we turn back again TJoT the French epics of the Middle 
Ages we sometimes find that they represent alongside of the 
profound devotion of the vassal to his immediate lord an almost 
immeasured contempt for the king or overlord, and we can 
find an illustration of this in the same Chanson de Geste, the 
‘ Eaoul de Cambrai,’ which w'e have already cited. The death 
of Raoul, which we have already described, is followed by a 
long conflict between his house and that of Bernier, until, 
after a long struggle, Gautier, the nephew of Eaoul, and Ber- 
nier are reconciled with each other. The King of the French 
is vexed at the reconciliation, and both parties then turn on 
the King and denounce him as the real author of the feud. 
When the King threatens to take his father’s lands from him. 
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u^g many violent words, Bernier flatly defies him, and there 
follows a long war between the nobles and the King, who is 
represented thronghont as playing a mean but unsuccessful 
part. The nobles do indeed hold their hand when the King 
is defeated, because he is their lord, but in the main nothing 
is more emphatically marked than the difference between 
the deep sense of obligation and loyalty of the vassals or 
companions to their immediate lords, and the loose and un- 
certain deference which they owe to the overlord or King.^ 
Enough has been said to indicate ^he nature of feudalism 
conceived of as finding its principle in the sense of personal 
loyalty, of an almost unlimited obligation of the vassal towards 
his lord. This conception has a place even in the technical 
legal works of the Middle Ages, but it is especially emphasised 
in the poetry, in the epics and romances. It is to a large 
extent upon this that there has grown up the literary tradi- 
tion of mediaeval society as based primarily upon the conception 
of an imswerving loyalty, a romantic personal devotion which 
overrides all other obligations and principles. But the whole 
truth is very different from the literary tradition. When we 
turn from the poetry to the law books we find ourselves in 
another world, we find a conception of society which is much 
nearer to the actual conditions and ideals of the Middle Ages. 

Id., line 5412. Bernier — 

Sire asez poez plaidier 
Qe par celui gi tot a a baillier 
Ja voB secors ne 11 ara ixiestier 
Qe ne li face tozles zneznbres trenchier.*’ 

Id., lino 5425. Guerri — 

“ Cest coart roi deit on bien essilier. 
Car ceste guerre nos fist il commencier.** 


^ * Raovil de Cambrai,’ line 5368. 
Guerri of Cambrai — 

“ B. frere, por Dieu venez avant, 

Cis roi est fel . . . 

Iceste guerre, par le core S. Amant 
Common^a il, se sevent li auquant. 
FaiBons li guere, franc chevalier vaiU 
lant.’* 
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CHAPTER II. 

JUSTICE AND LAW. 

We have dealt with that aspect of feudalism which would 
seem to present a conception of social or political relations 
very different from those which we have hitherto considered, 
and we must recognise that we have here a principle which 
has exercised and still exercises a great influence in the actual 
working of political and social relations. When, however, we 
set out to examine the structure of feudal society more com- 
pletely, we find that this principle of personal obligation and 
fidelity is only one of many principles, and that the normal 
conditions of mediaeval society were not determined by such 
considerations alone. No doubt the feudal system as a whole 
did materially affect the development of the method of govern- 
ment in the Middle Ages, but our own impression is that it 
did not really alter the conception of the nature of pohtical 
society to the extent which might be supposed, and that in 
the end its influence was in the main to strengthen the normal 
tendencies in the development of constitutional order. 

^here is still a vulgar impression that in the Middle Ages 
m^ looked upon authority as irresponsible, that they conceived 
of the ruler as a person who exercised a capricious and almost 
unlimited authority over his subjects, and that men had little 
knowledge oL or care for, any rational principles of social 
organisation . J 

We have endeavoured in the first volume to point out how 
wholly incorrect such an impression proves to be when con- 
fronted with the energetic and abundant hteratiue of political 
thought in the ninth century, and in the last volume we have 
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dealt with the carefully considered theories of government of 
the Civihans and Canonists, especially of thp twelfth century. 
It may be imagined that while this is true,\the feudal system, 
in its insistence upon the merely personal element in social 
relations, had undermined these reasoned judgments, and had 
diverted the attention of practical men from the consideration 
of the principles of political order. It is no doubt true that 
the compilers of the feudal law books were primarily practical 
men, trying to set down the details of the customs and regula- 
tions of mediaeval society, and not theorists in jurisprudence or 
polities ; but this in some ways only brings into sharper relief 
the fact that the system which they were describing embodied 
very important and more or less determinable principles, and 
that they were in a large measure conscious of these principles 
and tenacious in maintaining them.^ As we shall see, so far 
from its being true that they conceived of au thority as som e- 
thing a rbitrar y a nd capri cious, they conceived oi it as a thing 
very sharply defined and very severely Umited. The truth is 
that the characteristic defect of the system of mediaeval society 
was not that it left too much liberty for arbitrary and capricious 
action, but that it tended to fix both rights and obligations to 
such an extent as to run the risk first of rendering govern- 
ment unworkable, and secondly of rendering the movement 
and giowth of life impossible. 

11^ is of course j^erfectly true that mediseval society often 
seemed to oscillate between an uncontrollable and arbitrary 
despotism, and an anarchical confusion, but this was due, not 
to the want of a clear conviction of the rights and duties of 
rulers and subjects, but to the absence of an effective instru- 
ment of government. The history of mediseval society con- 
stantly impresses upon us the conviction that the real difference 
between a barbarous and a civilised political system lies in the 
fact that the latter has an almost automatically working 
administrative and judicial machinery, while the former is 
dependent upon the chance of the presence of some exception- 
ally competent and clear-sighted individual ruler. 

The truth is that the men of these times were in no way 
inferior to us in their sense of reverence for law, or in respect 
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for the great principles of human life, of which law is the 
embodiment, but that they had no efficient civil service and 
police to secure the smooth execution of law. They appre- 
hended very clearly the principles of political and social order, 
but it has taken all these centuries to work out an adequate 
instrument for giving them practical effect. 

To the men of the Middle Ages, as to every serious thinker 
upon politics, the principle which hes behind every form of 
the authority of the state is the principle of justice. The 
justification of authority is that it represents the principle 
of justice ; the purpose of it is to maintain justice. There 
is a passage in one of the French epics of the twelfth 
century which is very characteristic of the temper and judg- 
ment of the Middle Ages. The purpose of God, the writer 
says, in making the king, is not to satisfy his appetite or 
to enable him to rob the poor, but that he should tread 
down all wrongs under his feet, and that he should hearken to 
the complaint of the poor man and do him right.^ 

This judgment that authority stands for the maintenance and 
vindication of righteousness lies behind the whole structure 
of feudal law. It is admirably expressed in a phrase of the 
Asskes of the Court of Burgesses of Jerusalem : “ La dame 
ni le sire n’en est seignor se non dou dreit,” and “ mais bien 
sachi^s qu’il n’est mie seignor de faire tort.” ^ The authority 
of the lady or lord is only an authority to do law or justice 
— ^for the phrase implies both — ^they have no authority to 
behave imjustly. Here is a great principle stated with a 
certain epigrammatic force. It is true that this principle 
was not novel, but corresponds with the traditions of the 
Boman and Canon law, and no doubt arose directly out of 


^ “ Le Couronnement de Louie,’* 
line 174 — 

** Filz LooIb, a oeler ne te quier, 

Quant Deus fist rei por peuples justicier 
n nel fist mie por false lei jugier, 

Faire luxuie, ne alever peohi4, 

Ne eir enfant por retoUr sen fie, 

Ne veve fame tolir quatre deniers ; 
Ainz deit les torz abatre soz sea piez. 


Fncontreval et foler et pleissier. 

Ja al povre ome ne te chalt de tencier ; 
Se il se claims ne t’en deit ennoier 
Ainoeis le deis entendre et conseillier, 
Por l*amor Deu de eon droit adrecier ; 
Vers Torgoillos te deis faire si fier 
Comme liepart qui gent voeille man- 
gier,** 

* Assises de la Cour des Bourgeois, 26. 
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those political principles of the Teutonic societies which we 
have already considered, as they are expressed in the writers 
of the ninth century.^ But, though the principle was tradi- 
tional, the whole contents of the Assizes show very clearly 
that it was no merely formal tradition, but rather that the 
organisation of such a typical feudal state as the kingdom of 
Jerusalem represented the effort to secure its reality. 

It is worth our while to consider the character of the whole 
passage from which these words are taken. If any man or 
woman, knight or burgess, has obtained a judgment of the 
court, and the king or queen endeavours to prevent its 
execution, this is a sin against God and their oath. For the 
king has sworn to maintain the good usages and customs of 
the kingdom, to protect the poor as well as the rich in the 
enjoyment of their rights. If he now breaks his oath he 
denies God, and his men and the people should not permit 
this, for *' la dame ni le sire n’en est seignor se non dou 
dreit.” * 

Here is indeed an admirable summary of the principles of 
government, and of the relations of rulers and subjects ; we 
shall presently consider this more closely under the terms 
of the place of law in the political principles of feudalism, 
but in the meanwhile it is important to observe how clear 


‘ Cf. vol 1 . chaps, 6, 18, vol ii. 
Part I. chaps, 1, 2 , Part II, chaps. 
2. 3. 

® ‘ Assisos de la Cour des BourgeoiH,’ 
26 i “S’ll avient quo un homme ou 
une feme aeit jug6 pai la cort, qui que 
il seit, ou ohqpaher ou borg^s, et le roi 
ou la rayne, do cuy est la tcrro, n© lo 
veut husaer deafaire au juise ou il OBt 
]ug6 par droit, il fait tort, et 8i vait 
centre Dieu et contr© son sairement , 
et il meysmes b© fauce et ne pout c© 
fair© par droit. Car le roi jure tout 
premier, sur sains, de maintenir tous 
les dons des autres rois ; aprds jure de 
maintenir lea bons hus et les bones 
coustumes dou reamne , aprde jure de 
maintenir et de garder 4 dreit, contre 
tous homes, & son poer, auci le povre 

VOL. m. 


comm© lo rich© et lo grant comme le 
piotit , apri^s jure d© maintenir ces 
homes liges k droit contre toutes p>er- 
eonues, eegont I’us de sa cort, par oes 
homes liges. Et c’ll avient puis, ©n 
aucune uianioro, que il veuse contre sea 
sairemens, il fait tout premier tort et 
renoo Diou, puia quo il fauce ce que il 
a jur^. Et ne I’deivent soufrir cea 
homes ni le peuple , car la dame ne le 
sire n'eu eat seigneur se non dou dreit, 
et d© cos homes faire son comande* 
ment, et dc reaeivre sea rentes par tout 
et cea dreitures . Mais bien aachi^a 
qu’il n’est mio aeignor d© faire tort, 
car se il le faiseit, done n'l avereit ii 
deaoua lui nul home qui droit deust 
faire ne dire, puis qui le sire meyme se 
fauce por faire tort.” 


o 
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and well defined is the general conception of the nature of 
political authority. The feudal lawyers do not generally 
discuss abstract principles, but it is easy to see that behind 
the detail of regulations there lay the assumption that these 
represented some principles of what was reasonable and equit- 
able, that political authority represented moral and religious 
as well as purely legal obligations. 

Some of the law books, and especially the Assizes of the 
Comt of Burgesses, were strongly influenced by the revived 
study of the Roman law, and in these we find a more definite 
attempt to deal with the abstract nature of justice. These 
Assizes begin with a paraphrase of the first title of the 
Institutes of Justinian, and it is interesting to see how the 
compiler blends religious and legal conceptions to express 
his meaning.* 

The whole conception of the feudal lawyers is summed up in 
a very important and significant passage in Bracton’s treatise on 
the laws of England, ^he king, he says, must, at his corona- 
tion, swear three things — first, that he will do what lies in him 
1;o secure that the Church and all Christian people may have 
peace in his time ; secondly, that he will forbid rapine and 
wrong-doing among all classes of the people ; thirdly, that in 
all his judgments he will ordain equity and mercy as he hopes 
for mercy from God. The king is indeed elected for this very 
purpose, that he should do justice to all men, and that through 
him God may distribute His judgments, for it would be useless 
to make laws if there were not some one to enforce them. 
The king is God’s vicar upon earth, and it is his duty to 


^ * Assises de la Cour des Bourgeois,* 
I ; “ Dc justise ot de dreiture le cou- 
mencement de se Iivre devona dire. 
Tout premi^rement devons querre jue- 
tiae, por son dreit douner a chascun 
homme et a chascune feme ; car en 
Latin justise se descrive enci : * Jus- 
titia est constana et perpetua voluntas 
ius fiuum cuique tribuendi.* ‘ Con- 
stans,* ce eist, ferm doit estre en lei 
et en justise, car celuy qui est ferm 
en fei et en justise, cil vit et non mora 


mie. Car ce dit I’Escrituro en la loi : 
‘ Justus ©X fide vivit ’ c© est, 1© juste 
home 81 vit par fei. Encement justise 
deit ©stre eternel, c*ost a dir© parmablo, 
car David diet : ‘ Justitia Dei manet 
in seculum seculi,* c’est a dire la 
droiture de Dieu est a touz jours per- 
durable. Done de fei et de justise 
devona aver matiere tout premiere- 
mezit, si qu© par fei et par justise 
puisBODs rendre aon dreit a cheiscun 
home et a chascune feme.’* 
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divide right from wrong, the equitable from the inequitable, 
that all his subjects may live honestly, and that no man should 
injure another. 

In power, indeed, he should excel all his subjects, for he 
should have no equal nor superior, specially in administering 
justice. For the king, inasmuch as he is God’s vicar and 
servant, can do nothing except that which he can do lawfully. 
It is indeed said that what pleases the prince has the force 
of law, but at the end of this law there follow the words, 
“cum lege regia, quae de imperio lata est,” &c., that is, not 
everything is law which may be thought to be his will, but 
only that which is determined upon with the intention of 
making laws, with the authority of the king, with the counsel 
of his magistrates, and after due deliberation and discussion. 

The authority of the king is the authority of law (or right), 
not of wrong. The king, therefore, should use the authority 
of law (or right) as being the vicar and servant of God on 
earth, for that alone is the authority of God ; the authority 
of wrong belongs to the devil, and not to God, and the king 
is the servant of him whose work he does. Therefore when 
the king does justice he is the vicar of the eternal King, but 
the servant of the devil when he turns aside to do wrong. For 
the king has his title from the fact that he governs well, and 
not from the fact that he reigns, for he is a king when he 
governs well, but a tyrant when he oppresses the people 
entrusted to him. Let him therefore restrain his authority 
by the law, which is the bridle of authority, let him live 
according to law, for this is the principle of human law that 
laws bind him who makes them, as it is said, “ digna vox maies- 
tate regnantis est legibus se aUigatum principem profiteri,” 
and again, “ Nihil tam proprium est imperii, quam legibus 
vivere,” and “ maius imperio est legibus submittere princi- 
patum,” and “ merito debet retribuere legi, quia lex tribuit ei, 
facit enim lex quod ipse sit rex.” ^ 


^ Bractozi» ‘ De Legibus et Consuetu- 
diiubus Angliffi,’ iii. 9- 2 (fol. 107): 
“ Dobet enim in coronatione sua» in 
nomine Jesu Christi prsestito sacra* 
mento, hsBC tria promittere populo eibi 


Bubdito. Imprimis, se esse prs* 
ceptnrum et pro viribus opem izn- 
pensiirum, ut ecclesias Dei et otut vi 
populo Christiano vera pax omni suo 
tempore observetur. Secundo, ut 
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Bracton’a words are an admirable summary of the principle 
that all authority represents some essential principle of justice 
and equity, that an unjust authority is no authority. We shall 
frequently have occasion to refer to this passage, for it contains 
much which requires comment. It is obvious that his phrases 
represent many influences besides that of feudal tradition and 
custom, he is well acquainted with some important passages 


rapacitates et omnes imquitatea onom- 
bus gradibus interdicat, Tertio, ut 
in omnibuB ludiciis acquitatem pra^ci- 
plat et misencordiam, ut indulgeat 
ei euam zniBericordiam clemens et 
misencors DeuB, et ut per instiUam 
suam firma pace gaudeant uiuversi. 

3. Ad hoc autem creatua eat rex et 
electuB, ut lustitiam faciat unuersis» 
et ut in eo Domiriua eedeat, et per 
ipsum eua indicia discemat, et quod 
luste ludicaverit sustineat ct defeiidat, 
qxua 61 non esset, qui lustitiam facorct, 
pax de facili poMt^et exterminari» et 
supervacuum essot legee condere» et 
lufititiam facero, nisi essot qui leges 
tueretur Separate autem dcbot rex 
(cum sit Dei vioanus in terra) lus ab 
iniuna* scquum ab iniquo, ut omnee 
sibi subxecti honoste vivant, ot quod 
nullus ahum laedat, et quodVnicuique 
quod Buum fuent, recta contributione 
reddatur Polontia vero omnes sihi 
f-ubditos debet praacollere Parem 
autem habere non debet, nec multo 
fortius eupenorem, maxime in lustitia 
exhibenda, ut dicatur ver© de eo, 
raagnus dominus noster, et magna 
virtuB ©lus etc Licet in lufititia roci- 
pienda mimmo de regno suo compare- 
tur, et licet orrnies potentia prceceltut, 
tamen (cum cor rogis in manu Doi 
esse debeat), no «iit effrenata, franum 
apportat temperantia?, et lora moder 
antiec ne cum ofPronata sit, trahatur 
ad iniunom. Nihil enim aliud potest 
rex in terns, cum sit Dei mimster et 
vicanufi, msi id solum quod de luro 
potest, neo obstat quod dicitur, * quod 
pnncipi placet, legia habet vigorem,’ 
(Dig., t. 4. 1), quia sequitur in fine 


legib, ' cum lege rogia, quse de impeno 
eiiis lata est,’ id est non quicquid 
de voluntate regis temere prteBuinptum 
est, sed quod magnatum suorum con- 
Bilio, rege aur tontatom piscstante, 
et habita super hoc dehboratione et 
tractatu, rect© fuerit defimtum. Po- 
teatas itaquo sua luris est, ct non 
miuna^, et cum ipse ait auctor luns, 
non dobet ind© inninarum nasci 
occasio, unde mra nascuntur, et 
etiam qui ex officio suo alios prohibor© 
necesee habet, id ipsum m propria 
persona committer© non debet Ex- 
ert ere igitur debet rex potestatem 
lulls, sicut Doi vicanus ot minister m 
terra, quia ilia potestas soIiub Dei ©st, 
potestas autem imuri» diaboli et non 
Dei, et CUIUS horum opera fecent rex, 
♦»iu« minister ©nt, cuius opera focent, 
Igitur d\im facit lustitiam, vicarms ost 
regis aiteini, minister autem diaboh 
dum decliiiot ad uiiuriam Dicitur 
emm rex a bene rogondo, et non a 
regnando, quia rex eat dum bene regit, 
tyrannuB dum populum sihi croditum 
vioJenia opprimit dominatione (cf. 
Isidore, Etym , ix 3) Temperot igitur 
potentiam suam perlogem, qufc freenum 
est poteuti£e, quod secundum leges 
vivat, quod hoc sanxit lox humana, 
quod logos Buum ligent latorem, et ahbi 
in eadem ‘ digna vox maiostate reg- 
nantiH eet legibus sciUcet alligatum 
so pnncipem profiten ’ (Cod , i 14. 4), 
Item, nihil tarn propnum est imperil, 
quam legibus vivere,’ et * maius impeno 
est logibuB submittere prmcipatum * 
(Cod., 1 . 14 4), et ‘merito debet re- 
tribuere legi, quia lex tnbuit ei, facit 
emm lex quod ipse sit rex.* ” (unde T) 



CHAP, n.] 


JUSTICE AND LAW. 


37 


in the Eoman law, either by direct knowledge of the Corpus 
Juris, or through the intermediary of great civihans like Azo, 
and he is also much influenced by certain aspects of the patristic 
tradition, andespeoially by reminiscences of St Isidore of Seville. 
But his position is fundamentally that of all feudal law ; what- 
ever may have been the importance of the principle of personal 
loyalty and devotion in mediaeval society, it was no part of the 
thought or feeling of serious and practical men that these 
obligations were independent of reason and justice. 

No doubt the adjustment of these principles to each other 
has always proved and will always prove difficult, and, as we 
shall See, a good deal of the complexity of feudal law arises from 
the difficulty of finding an adjustment of traditional sentiments 
with the practical needs of an organised and civilised com- 
munity, but this had to be effected, and it was found in the 
gradual transference of the conception of loyalty from the 
individual lord to the nation and its head. 

“ La dame ni le sire n’en est seignor se non don dreit.” 
Here is the whole principle of government in a phrase, but the 
phrase itself suggests to us that this is not a merely abstract 
principle, that the conception of right or justice is not a 
merely abstract principle but that it had also a practical em- 
bodiment. To the mediaival mind the law was the practical 
form of justice, and it is in the due maintenance of law that men 
found the security for justice and for all good in life. There 
is an excellent statement of this conception in the prologue 
to one of the Norman law books, the ‘ Summa de Legibus,’ 
which is thought to belong to the middle of the thirteenth 
century. The author looks upon law as created in order to 
restrain men’s imbridled desires and the conflicts which these 
would cause if unchecked ; it is God, the lover of justice, who 
has created princes in order that they may restrain the discord 
of men by definite laws.^ 

^ ‘ Stunma de Lfegibus,’ Prologiie — hominum pacem et concordiam penitus 

“ Cum inofirenate cupiditatis ma- proBCiipsisset, ai non eius anxios im- 
]icia humanuxn genus ardoro suo petus, legum freno constnetis faunibus, 
ineaciabili teneat irretitum, discordias iuris severitaa refrenasset ; quam ob 
generans ac diBsensiones, a finibus rem rex paoificus, iustus doininus et 
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To the feudalist, indeed, law is in such a sense the founda- 
tion of authority, that where there is no law there is no 
authority. In the terms of a famous phrase of Bracton, 
“ There is no king where will rules and not law.” 

Bracton is indeed careful to maintain that all men are under 
the king, while he is under no man, but only under God ; but he 
is under the law, for the law makes the king. And he is imder 
the law precisely because he is God’s vicar, for Jesus Christ 
whom he represents upon earth willed to be under the law that 
he might redeem those who were under the law ; and thus the 
blessed Virgin Mary, the mother of the Lord, did not refuse to 
submit herself to the ordinances of the law. The king should 
do likewise, lest his authority should be unrestrained ; there is 
no one greater than the king in administering justice, but he 
should be as the least in receiving the judgment of the law.^ 

We shall have to recur to this passage, and to deal with some 
sentences which follow those we have here cited, as well as 


amator lusticie, m toms pnncipos 
regnare voluit, ut luna semitaa certis 
legibus limitantes contontiones singula-^, 
quss inimica pacts discordia partunvit, 
ludicii calculo diffinirent 

* Bracton, * De Legibus et Con- 
suetudimbuB Anglias,’ i. 8. 5 (fol. 6b) ; 
“ Sunt etiam sub rego liberi homines, 
et servi, et eius potestati wuhiecti, et 
omnes quidem sub * 60 , et ipse sub 
nullo, nisi tantum sub deo. Paiem 
autem non habet rex in regno suo, quis 
81 C amitteret pra2ceptum, cum par in 
parcm non habeat impenum. Item nec 
multo fortius suporiorem, nequo poten- 
tiorem habere debet quia sic esset in- 
ferior sibi subiectie, et infenores pares 
esse non poasunt potentionbus. Ip^c 
autem rex non debet esse sub honniio 
sed 8ub deo et Bub lege, quia lex f»cit 
rogem. Attnbuat igitur rex legi, quod 
lex attribuit ei, videlicet dominationcm 
eb poteatatem, non est enim rex ubi 
dommatur voluntas et non lex. Et 
quod sub lege esse deboat, cum sit doi 
vicarius, evidenter apparet ad simili- 
tudinem Jesu Chnsti, cuius vices 


gent in tome. Quia verax dei mi- 
serieordia, cum ad recuporandum 
humanum genus meffabiliter ei 
mulia suppeteront, hanc potissimam 
clogit viam qua ad destruendum opus 
diaboli non virtute uterotur poteiitio, 
sed lustitio ratione. Et f»ic esse voluit 
sub lege, ut cos, qui sub lege eranb 
redimeret, noluit emm uti viribus 
Red ludicio. Sio etiam beata dei 
genitnx, virgo Maria, mater domim, 
quj- singular! privilegio supra logom 
fuit, pro ostendendo tamen humili- 
tatis oxemplo legalibus subdi non 
rcfugit institutiB. Sic ergo rex, ne 
potostas sua maneat mfronata. Igitur 
non debet esso maioi eo in regiii suo 
in exhibitione juris, minimus autem eshe 
debet, vel quasi, in ludicio suscipiendo, 
81 potat.** 

Cf. id ,11. 24. 1. 

Cf. also 'Jostice et Plot,’ i. 2. 3 : 

Li piince n’est pas sus la loi, mds la 
loi ©at 8U8 le prince ; quar il li donerent 
tiel pnvilige comme il avoient.” (Cf. 
Cod., 1 . 14. 4.) 



CHAP, n.] 


JTJSTIOE AND LAW. 


39 


with other passages related to this matter. In the meanwhile 
it is sufficient to observe the emphatic assertion that ^jngship 
is impossible without law, and that the king is not only under 
God but also under the law. It may perhaps be suggested that 
the evidence of Bracton as to the principles of feudalism cannot 
be accepted without much caution, for his work belongs to that 
time when feudal relations were giving way before national. 
Caution is no doubt necessary, but in this case we need have no 
scruple in taking Bracton’s phrases as representative of the 
general system of feudal law, for these are precisely the prin- 
ciples which are set out in all the earlier feudal law books. 

It is this principle which is emphatically expressed in the 
forms attendant on the coronation of the mediaeval king. We 
have in the first volume dealt at some length with the great 
significance of the coronation oath in the earlier mediaeval 
societies ; ^ it was equally important in the feudal State. Jean 
d’lbeUn describes at length the circumstances attendant on the 
succession to the kingdom of Jerusalem. The king is to swear 
that he will help the Patriarch of Jerusalem and protect the 
liberties of the Church, that he will do justice to widows and 
orphans, that he will maintain the ancient customs and assizes 
of the kingdom, and that he will keep all the Christian people 
of the kingdom according to their ancient and approved cus- 
toms, and according to the assizes of his predecessors in their 
rights and “ justises,” as a Christian king and a faithful servant 
of God ought to do. And what the king swears all the men of 
the kingdom are also to swear, that they will hold and maintain 
the good usages and customs of the kingdom. ^ 


^ Cf. vol. i. chap. 20. 

® ‘ Assizes of Jerusalem/ Jean d’lbe- 
lin, vii. : “ Je tel . . . promet & tei mon 
seignor tel, patnarche de Jerusalem 
. . . quo je de cest jour en avant, 
serai ton feel aidoor et defendoor de ta 
pereone contre toz homes vivant el 
reiaume de Jerusalem. Les posaessioiis 
ot les franchisee de la sainte ygUse 
de Jerusalem ma mere et de totes lea 
yglises apartenant a li principaument 
. . . en mon tens maintendrai A, ellouv 


08 VOVC8 et as orfenins juatise feral ; 
les privileges des beneur6a reis mes 
<lo\'anciers et les assises dou roiaume 
ot dou rei Amauri et dou rei Baudoyn. 
eon iiz, et les ancienes costumes et 
assises dou roiaume de Jerusalem gar- 
derai ; et tot ie peuple crestien dou 
dit roiaume, seloiic les costumes an- 
cienes et aprov6ez de c© meeme roiaume, 
et selonc les assises des devant dia 
rois eu lor dreia et en lor justises 
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This principle of the loyal observance of the law is well 
expressed in another place where Jean d’lbelin says that the 
kings and nobles of Jerusalem should be wise, loyal, and good 
administrators of justice : they must be loyal, for they must 
loyally keep and govern themselves and their people, and must 
not do or suffer to be done disloyalty or falsehood ; they must 
be good administrators of justice, for they must uphold the 
rights of every man in their several courts and lordships.^ 

The same principle is again tersely expressed in one of the 
Norman law books. When the Duke of Normandy is received 
as Duke he must swear to serve the Church of God, and to 
keep good peace and justice according to law ; ® and again, in 
the most important of the feudal law books of Germany, the 
‘ Sachsenspiegel,’ when the king is elected he is to swear to 
uphold the law of the kingdom, according to his power,® 

We have already dealt with the important passage in which 
Bracton sets out the same principle in relation to the coro- 
nation oath of the King of England,* and Bracton is only com- 
menting on the immemorial customs attendant on English 
coronations, customs which had not been in any way inter- 
rupted by the Norman Conquest. 


gaxderai, si come roi crestien et foil de 
Dieu le doit faire en son roiaiime.” 

Id. id., CXI. * " Et toz lee homes dou 
roiaume de Jerusalem deivent jurer 
ausi de garder Jes assizes, et leg boss 
us et les bones coustumes dou roaume 
de Jerusalem et temr et maintenir.” 

^ Id. id., VIII.* “Le chief seignor 
dou roiaume de Jerusalem, seit roi ou 
autre, et toz les barons et seignors dou 
dit roiaume, qui ont court et coins et 
juBtise, deivent estro sagos, loiaus, droi* 
tuners et bons justisiers . . . loiaus, 
qui il loiaument teignent, moment, 
znainteignent et gouvement eaus et 
lor homes et lor peuple, et quo il ne 
facent a lor escient ni ne suefErent k 
faire k leur pooir en lor seignone des- 


lojeut4 ne faucete ; dreituriers, que il 
toignent et mainteignent dreiture drei- 
tcment k chascun en lor cours ot en 
lor seignories, selonc ce qu’il est en 
droit 901 ,” 

* ‘ Statuta et Consuetudmes Nor- 
maniee/ i. 1 . “ Quando dux Norman- 
ni£e in ducem recipitur, Sacramento 
tcnetur ecclesiam Dei deservire et ea, 
que ad earn pertinent, et bonam pacom 
tenere et legalem lueticiam.” 

® ‘Sachsenspiegel,’ iii 64. 2: “Ale 
man don IComng kuset, so sal he 
deme rike liulde dun, undo sveren 
dat he recht sterke, unde unrecht 
krenke, unde it nke voresta an eime 
rcchte, eJs he kunne unde moge.” 

* See p. 34. 
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THE SOURCE OF LAW. 

The law is then to the feudal jurist the expression of the 
principle of justice, and it is supreme in the state, the king 
himself is the servant of the law. 

What is then the source of law, what is the authority which 
it represents ? It is here perhaps that it is most difficult for 
the modern to understand the Middle Ages, while it is to the 
failure to do this that we may attribute most of the mistakes 
which have been made with regard to the nature of the 
mediaeval State and the conception of government in the 
Middle Ages. 

Above all things we must, if we are to make our way at all, 
discard the common conception of sovereignty, the conception 
that a law represents the mere command of a lawgiver, or even 
of a community. This conception, whose value in regard to 
modern times we cannot here discuss, is wholly foreign to the 
Middle Ages. To them the law was not primarily something 
made or created at all, but something which existed as a part 
of the national or local life. The law w^as primarily custom, 
legislative acts were not expressions of will, but records or pro- 
mulgations of that which was recognised as already binding 
upon men. The conception of legislation had perhaps already 
appeared in the ninth century, but if so it had in the main 
died out again in the tenth and eleventh. ‘ 

Bracton, indeed, iu a well-known passage based on Glanvill, 
claims that while other countries use “ leges ” and “ jus scrip- 


^ Cf. vol< i. p. 235. 
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turn,” England alone uses unwritten law and custom.^ His 
phrase probably is related to the fact that there were people 
in some parts of Europe who lived under Eoman law, and 
possibly to the great development of the influence of the 
Eoman jurisprudence since the rise of the law school of 
Bologna in the twelfth century. While, however, we can in 
part explain Bracton’s saying, and while it was no doubt 
correct about England, it is a curiously inaccurate view of 
-the nature of law in the other European countries. 

If we turn from Bracton to his great contemporary, Beau- 
manoir, in France, we find that he asserts boldly that all pleas 
are determined according to custom, and that the great feuda- 
tories like the Count of Clermont, and even the King of Prance 
himself, are bound to keep them, and cause them to be kept ; 
and Beaumanoir states the two tests by which it can be deter- 
mined whether a custom is legally binding. The first is that 
the custom is general, and has been observed without dispute 
as far as man’s memory goes, the second is that there has been 
a dispute about the matter and that there has been a judgment 
of the Court about it.^ 


* Bracton, i. 1. 2 (fol. 1): “Cuni 
autem fere in omnibus regiombus 
utatur legibus et lure soripto, sola 
Anglia usa cst in suis finibus luro non 
scnpto et consuetudme . In ©a quidera 
ex non scripto lus vemt, quod ubus 
comprobavit.’* 

Cf. Glauvill, Prologue. 

* Beaumanoir, xxiv. 682 : “ Pour co 
que tint li plet Bont dement solonc lee 
coustumes, et que cest livre gonorau- 
mont parole selonc les coustuixios do 
la conte^ d© Clermont, noz dirone ©n 
cest chapitre briement quele chose ost 
coustume, tant eoit ce que nous en aions 
parl6 especiaument ©n aucuns chapitres, 
selonc ce qu’il convenoit es cas de quoi 
nous parhons. . . . 

Coustume si est approuvee par Tune 
d©B n voies, dont I'un© d©8 voies 
81 est, quant ell© est generaus par 
toute la cont6© et mamtenue de si lone 
tans comme il peut souvenir a home. 


sans debat , si comm© quant aucuns 
hom do popst© connoiet uno dete* on 
li fet commandemont qu’il ait pan'' 
dodens vii jours et vii nuis, et aa 
gontil hom© dodens xv jors ceste 
coustume ©st si clere que je no la vi 
onquea dehatre. Et I’autre voie que Ton 
doit connoistre et tenir pour coustume 
si est quant debas en a est6, et Tune 
dee parties se vout aidier de coustume, 
©t fu approuvee par jugement si comme 
il est avenu mout de fois en parties 
d*oirs ©t en autres quereles. Par ces 
II voies peut on prouvor coustumes, 
©t ces coustumes est h cuens tenus a 
garder et a fere si garder a ses sougdi*^, 
qu© nu8 no les corrumpe. Et se li 
cuens raeismes les vouloit corrompro 
ou soufnr qu’elos fussent coirumpues, 
n© lo devroit pas li rois soufnr, car 
il est tenu a garder, ©t a fer© goxdor 
lea coustumes de son roiaiime.” 
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Perhaps, however, the most illuminating view of the place 
of custom in mediseval law may be found in the account of the 
origin of the Assizes o f JetHSalfigl.'ghich is given by Jean 
d’lbel in and Philip of Nova ra. The story is historically very 
improbable, 1 but WJ^s^imne the l^s important for us, for it 
represent^ in a very vivid fashion ^he conceptions of these 
jmists. Jean d’lbelin tells us that when Godfrey of Bouillon 
had been elected as head of the newly conquered state of 
Jerusalem, be, with the advice of the Patriarch and princes 
and barons, and the wisest men whom he could find, ap- 
pointed a certain number of wise men to inquire of those who 
were in Jerusalem what were the customs of their various 
countries, and to put these into writing. When this had 
been done the collection was brought before Godfrey and the 
Patriarch and notables, and he then with their counsel and 
consent selected such of the customs as seemed good to him, 
and made Assizes and usages, by which he and all the peojile 
of the kingdom were to be governed.^ He relates further how 
the Kings of Jerusalem with the same advice and consent 
added from time to time other Assizes and altered the old ones, 
after inquiring from those who came to the Holy Land about 
their customs and usages, and how several times the Kings of 
Jerusalem sent to other countries to inquire directly about 
their customs.® 

We have here a very suggestive account of what these jurists 


' Cf. G. Dodu, ‘ Histoiro des Insti- 
tutions Monarchiquos dans, le Royaume 
Latin de Jerusalem,’ pp. 36-61. 

* Jean d’lbehn, i. : “ II . . . oslut par 
le foiiseil dou patriarchs de la aainto 
cite et yglisa de Jerubalem, et par lo 
conseill dcs princes et des barons, et 
des plus Bdges homes quo ii lors pot 
avoirs, sages homes eiiquorro ©t a 
saveir des gonz de diversos terres qui 
1^ estaient los usages de leur terres ; et 
tot quanqiie ciau quo il ot oslu a ce 
fair© en porent saveir ne aprendre il 
mirent et firent metre en escrit, ct 
aporterent cel escrit devaiit le duo Gode- 
froi ; et il assembla le patnarche et 


les autre.s avant dis, et lor mostra et 
fist liro dovant oaus col escrit ; ©t aprds, 
par lour conseill et par leur acort, il 
concuiUi de ciaus escrits e© que bon li 
Rombla, et en fist assises ©t usages que 
Ton deu.Ht tenir et maintenir et user 
ou roiaumo de Jerusalem, par les quels 
il et ses genz et son peuple et totes 
autres niameres de genz alanz ot venans 
et demorans on son reiaume fusaent 
gouv'em6s, gardes, tenus, maintenus, et 
menSs et justis6s h droit ot ^ raison el 
dit roiaume.” 

* Joan d’lbelin, iii. ; cf. Philip of 
Xovara, xlvii. 
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looked upon as a great legislative action. The circumstances 
indeed were unparalleled in mediaeval history, for the Kingdom 
of Jerusalem represented the establishment of a Western and 
Christian state in an alien and infidel country, ^hile the 
Crusaders were not a homogeneous body, but were drawn from 
many different Western countries. They were therefore, as the 
authors of the Assizes thought, compelled to create a system 
of law for themselves, to proceed to a large and comprehensive 
effort of legislation. It is the more significant that in doing 
this they, according to the tradition, endeavoured scrupulously 
to ascertain the customary laws of the various national societies 
from which the Crusaders came, and formed their own laws by 
a process of selection and conflation from them. 

The whole story illustrates very vividly the fact that the 
mediaeval conception of law was dominated by custom, for even 
when the jurists thought that the Crusaders had to legislate 
for a new political society, they conceive of them as doing 
this by the process of collecting existing customs, only select- 
ing and modifying as far as was necessary to bring them into 
some sort of harmony with each other. The Assizes of Jeru- 
salem were, in their estimation, primarily written customs. 
And it is of interest to observe that when, as they thought, 
the great compilation was lost, when Saladin conquered Jeru- 
salem, and when therefore they could no longer consult the 
text of the written customs, they at once fell back upon the 
unwritten customs and the decisions of the courts. ^ 

We have so far been dealing with the Assizes of the High 
Court of Jerusalem, but there has also come down to us a col- 
lection of the Assizes of the Court of Burgesses. It is noticeable 
that these are influenced in a high degree by the Corpus Jruis 
Oivilis : no do\ibt this seems to indicate that the population of 


^ Jean d’lbelin, cxi. : “ Les assiBee 
deivent eetre tenua fermement en 
totes choses ; et de ee de quei l*oii ne 
sera certain qui seit assise, deit Ton 
tenir eelonc Tusage et la longue 
acostumance. Et de ce que court 
aura iait esgart ou conoissance ou 
reoort qui seit assise, deit estre tonu 
et maintenu come assise : car lea 


assises ne pevent estre en pluisors 
choses prov6e8, que par le lone usage, 
ou por ce que Ton I’a veu faire et 
user, oomme assise ; et ce est maixiere 
de lei, et deit estre et est tenu ou 
reiaume de Jerusalem et en celui de 
Chypre miaus que leis ne decr^s ne 
decretales.” 
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the towns was drawn in large measure from those countries like 
the south of France, and some parts of Italy, in which there were 
many who lived under Eoman law. Our text of these Assizes 
dates from a much earlier time than the works of Jean d’lbeUn 
and Philip of Novara, it is indeed generally thought to belong 
to some time between 1173 and 1180. It is not quite clear 
whe( her the statement of Jean d’lbelin with regard to the origin 
of the Assizes of the High Court refers to them also, but there 
seems no substantial reason to doubt it. It is also deserving 
of notice that there was established in Jerusalem a court for 
the native Syrian population, and that this administered a 
justice based upon their own customs.^ 

The first element in the conceplion of feudal law is that it 
is custom, that it is something not made by the king or even 
by the community, but something which is a part of its life. 
We can, however, see that at least as early as the thirteenth 
century there began to reappear the conception of laws as 
being made, not that the idea of custom as law disappears, but 
that there gradually grew up alongside of this the conception 
that laws could be made under certain conditions and by 
suitable authority. It is difficult to say how far the develop- 
ment of this was due to the pressure of circumstances com- 
pelling men deliberately to make new laws, or to modify old 
ones, how far it may have been facilitated by the revived and 
extended study of the Eoman jurisprudence, and by the sys- 
tematic development of the Canon law, which in this matter 
represents the same principles as the Eoman law, and was 
indeed no doubt greatly influenced by it. What ever may have 
been the circumstances which produced this great change, it is 
of the first importance in the history of political theory to 
observe the fact of the change. 

We have here arrived at the beginnings of the modem 
conception of sovereignty, that is, of the conception that there 
is in every independent society the power of making and un- 
making laws, some final authority which knows no legal limits, 
and from which there is no legal appeal. We cannot here 
consider how far, and in what sense, this conception was 

^ Jean d'lbelin, iv. 
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present to the political thinkers of the ancient world. Still 
less can we here consider what is the real character of the 
modem theory, how far indeed it has been thought out com- 
pletely and adequately, how far it still represents a somewhat 
crude and inorganic conception of society, a somewhat crude 
and partial apprehension of certain elements in the nature of 
the state. 

It is at any rate quite certain that the modern conception as 
a whole was not only unknown to the Middle Ages, but that 
it would have been to them almost unintelligible. For to 
them the law of any particular state represented, in the first 
place, the customs of the communitj, which had not been 
made, but were part of the life of the community ; and, in the 
second place, so far as they reflected upon the principles which 
lay behind these customs, they conceived of them as related to 
and determined by the rule of justice ; and, if and so far as 
they went further, they conceived of the law of the state as 
subservient to the natural law and the law of God. 

It remains true that at least in the thirteenth century the 
conception of definite legislative action begins to appear, and 
we must therefore now consider the terms or forms of this 
legislative action as it is presented to us by the feudal jurists. 

We begin with a phrase of Glanvill which bears upon its face 
the influence of the revival of Roman law, and which is yet also 
clearly mediaeval in its principle. The laws of England, he 
says, though unwritten, may properly be called “ laws,” for 
the law says that whatever the Prince pleases has the force 
of law ; that is, we may properly call these “ laws ” which 
have been promulgated on doubtful matters with the counsel 
of the chief men and the authority of the prince.^ We 
may put beside this some sentences from the Norman 
‘ Summa de legibus ’ of the middle of the thirteenth century. 

“ Consuetudines ” are customs observed from ancient times, 
approved by the prince, and maintained by the people, which 

^ Glanvill, Prologue : “Leges 4, 1)), “ eas scilicet, quas super dubiis 

namque angiicanae, licet non ecriptae, in consilio definiendis, procerum 
leges appellari non videtur absurdum, quidem consilio, et principis accedonto 
(cum hoc ipsum lex sit, ‘ quod pnncipi * authoritate, constat esse promulgatas.” 
placet, legis habet vigorein ” (Dig.» i. 
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determine to whom any thing belongs. Laws (leges) are 
institutions made by the prince and maintained by the people 
of the province, by which every dispute is decided. And 
again, laws and institutions were made by the Norman princes 
with great industry, by the counsel and consent of the prelates, 
counts, barons, and other prudent men, for the wellbeing of the 
hmnan race.^ 

In these passages the conception of the authority of law is 
related first to custom, but the writers are aware that there are 
forms of law which have an immediate origin of a different kind, 
which have been made after due deliberation. The force of 
these laws is derived from the authority of the prince, the 
counsel and consent of the great men, and the observation, 
or reception, or maintenance of them by the people : it is 
difficult to find an exact rendering for the phrase “ a populo 
conservati.” 

This conception of law is characteristic of the whole 
mediaeval tradition. It is for the prince or king to issue or 
promulgate laws, and without his authority this cannot be 
done ; but to make his action legitimate he must consult the 
great and wise men of the nation ; and the people or whole 
community has its place, for they have to receive or observe 
the law. This is the conception which we find in the poli- 
tical writers and in the legislative documents of the ninth 
century,® and it is evident that it continued to be the concep- 
tion of the feudal lawyers of the twelfth and thirteenth 
centuries. It may have some relation to the definition of law 
by Papinian.® It is possible that the terms of the phrases 
which describe the part of the people in legislation may be 
related to the principle laid down by Gratian, that no law is 


' * Summa de Legihu'^,’ \ 1 : “ Con- 
^uetudines vero suiit moreH ab anti- 
qmtate habiti, a principibus approbati 
ct a populo conservati, quid, cuius sit, 
vel ad quern pertineat limitantes. 
Leges autem sunt institutiones a pnn- 
cipibus facte et a populo in provincia 
conaervate, per quas coniontiones 
singule deciduntur , sunt enim leges 
quasi mstruznenta in lure ad conten* 


tionum declarationem ventatis.” 

Id., Prologue . “ Quoniam ergo leges 
et instituta, qua Normannorum pnn- 
cipes non sino magna provisionis 
industria, prolatorum, coimtum, et 
baronum necnon et ceterorum virorum 
prudontium consilio et consensu, ad 
salutem humam generis statueruiit.” 

* Cf. vol. 1 . pp. 229-239. 

3 Dig , 1. 3. 1. 
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valid, by whomsoever promolgated, unless it is accepted by 
the custom of those concerned.^ A similar doctrine was held 
by some at least of the civilians of the twelfth and thirteenth 
centuries.® 

The same principles, again, are stated by Bracton in the 
passage of which we have already cited the first words. While 
in almost all other countries men follow the laws (leges) and a 
written “ jus,” England alone uses not written law but custom ; 
it is not, however, absurd to call the English laws “ leges,” for 
that has the force of law (legis) which has been justly deter- 
mined and approved, with the counsel and consent of the great 
men, the approval (sponsione) of the whole commonwealth and 
the authority of the king. And again, in another place, he says, 
that such English laws and customs, by the king’s authority, 
sometimes command, sometimes forbid, and sometimes punish 
transgressors, and inasmuch as they have been approved by the 
consent of those who are concerned with them (utentium), and 
confirmed by the oath of the king, they cannot be changed or 
abolished without the common consent of all those by whose 
coimsel or consent they were promulgated, although they may 
be improved (in melius convert!) even without this consent, for 
to improve is not to destroy.® 

There is one great feudal lawyer whose position requires 
some special examination, and that is Beaumanoir. For his 
phrases are, at least at first sight, a little ambiguous. In some 


^ Gratian, ‘ Decretum/ D. iv., after 
3. Cf. vol. ii. p. 155. 

® Cf. vol. ii. pp. 51-63. 

* Bracton, * De Legibus/ i. 1. 2 (fol. 
2) : “ Cum autom fere in omnibus re- 
gionibuB utatur legibus et iure scripto, 
Bola Anglia usa est in suie finibus iure 
non soripto et consuetudine. In ea 
quidem ex: non scripto ius venit, quod 
usus comprobavit. Sed absurduui 
non erit legee Anglicanas, licet non 
acriptas, leges appellare, cum legis 
vigorem habeat, quicquid de consilio et 
de consensu magnatum et reipublics 
oommmd sponsione, authoritate regis 
sive principis praccedente, iuste fuerit 


diilinitum et approbatum.” 

Id. id,, i. 2. 6 : “ Huiusmodi vero 
leges Anglicanie ct consuetudines 
i^gujn auctoritate, iubent quandoquo, 
quandoque votant, et quetndoque judi- 
cant ot puniunt transgressores ; quie 
quidem, cum fuerint approbatss con- 
sensu utentium, et saoramento regum 
confirmatae, mutan non poterunt i\eo 
destrui sine communi consensu eorum 
omnium, quorum consilio ot consensu 
fuerunt promulgatse. In melius 
tamen oonverti possunt, etiam sine 
eorum consensu, quia non destruitur 
quod in melius conunutatur.” 
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passages he would seem to say simply that the king is the 
legislator, and if this stood alone, we might conclude that to 
him the authority of law was derived simply from the king’s 
will. It is indeed possible that Beaumanoir represents some 
tendency which was peculiar to the French monarchy, and it 
is more than probable that his conceptions of the nature of the 
power of monarchy were strongly influenced by the revived 
study of the Civil law, and its conception of the legislative 
authority of the Emperor, and we might therefore incline to the 
conclusion that his position was different from that of the 
feudal lawyers whose principles we have so far examined. In 
order then that we may rightly estimate his position we must 
examine briefly] his conception of the origin of kingship. 

In an importaWpassage, which we shall have to consider again 
later, Beaumanoir says that in the beginning all men were free, 
and of the same freedom, for we all are descended from one 
common parent, but as the number of men increased strife 
arose, and those who desired to live in peace recognised that 
this was impossible while every man thought himself as good 
as others. They therefore elected a king, and made him head 
over them, and gave him power to judge their misdeeds, and to 
make commandments and “ establissemens ” over them.^ The 
phrases of the passage suggest very strongly the influence of the 
Eoman Jurisprudence ; tlie conception of the original equality 
of men, the appearance of war and its consequent confusions 
and crimes, the conception of the people creating a king and 
giving him authority to make laws, these may have come directly 
to Beaumanoir by many channels, but it is at least very probable 
that they represent the traditions of the Institutes and Digest. ^ 


^ Beaumanoir, xlv. 1453 : “ Comment 
quo plu»eur estat de gent soient main- 
tenant, voirs est qu’au commencement 
tuit furent franc ot d’une meisme 
franchise ; car chascuns sot quo nous 
descendimea tuit d*un pere et d’uno 
mere. Mes quant li pueplea commenca 
a croistre, et guerres et mautalcnt furent 
commenci^, par orgueil et pur envie, 
qui plus regnoit lore et fet encore que 
mestiers ne fuat, le coininunet^ du 
VOL. III. 


peuple, cil qui avoient talent de vivre en 
pee,regardorent qu*il nepourroient vivre 
en pee tant comme chascuns cuideroit 
estre aussi grans sires Tuns comme 
autr€*« ; bi ealurent roi, et le firent 
seigneur d’aus, et li donorent le pouoir 
d’auB justicier de lor mesf^s, de fere 
commandemens et establissemens but 
aus.” 

» Cf. Digest, i. 1. 4. 5 ; 2. 11 ; 4. 1 ; 
Institute, i. 2. 2 . 

D 
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The phrases are remarkable both for their democratic con- 
ception of human nature, and of the source of authority, and 
for their sharply marked conception of the legislative power of 
the king, and if they stood alone we might have to conclude 
that Beaumanoir’s theory of the nature of law was different 
from that which we have so far seen to be characteristic of the 
feudal jurists. But the phrases do not stand alone, and in order 
to form a complete judgment upon his theory we must examine 
some other passages in his work. The first is one in which 
Beaumanoir is careful to point out that while every baron is 
“ souverain ” in his own barony, the king is “ souverain ” in all 
the kingdom, and has thus the general care of the whole kingdom, 
and therefore he can make such “ establissemens ” as he thinks 
well for the common good.^ The words repVesent an important 
development of the conception of the national monarchy, and 
they attribute the supreme legislative power to the kiug ; but 
it should be noticed that he holds the power because be is 
responsible for the care of the whole kingdom, and exercises it 
not for his own ends, but for the common good. The last 
phrase is important, and is constantly repeated, the legislative 
power must be used for the common good.* 

In other passages we find, however, phrases which add another 
principle to these. The king may make " establissemens ” only 
for his own domain, and in this case they do not concern his 
barons, who must continue to administer their lands according 
to the ancient customs. Wlien, however, the “ establissemens ” 
are general, they are in force throughout the kingdom. But 
such “ establissemens ” are made “ par tres grant conseil,” 


^ Beaumanoir* xxxiv. 1043 ; “ Pour 
ce que nous parlous en ce»t livre, en 
pluseuTB lieus, du souverain, et d© c© 
qu^l peut et deit fere, li aucun por- 
roient entendre, poiu* co qu© uous ne 
nommons conte ne due, qu© co fust du 
roi, mais en tous les lious que h rois 
n’est paa nommSs, nous entemdons de 
ceus qui tienent en barome, (‘ar ehascuns 
barous est souverain en sa baronie, 
Voirs est que li rois est souverain© par 
deesuB tous, et a de son droit, la general 


garde d© tout son roiaume, par quoi il 
pot fere tous establissemens comme il li 
plest pour le commun pourfit, et ce 
qu’il establiat doit estr© tenu. Et si 
n^i a nuJ si grant dessous li qu© n© puiKt 
©stre tree en sa court par defaute d© 
droit ou pour faus jugement, ot pour 
tous 1 g 8 cas qui touchent le roi.” 

® Cf. Id., xlix. 1612: “ Mes li rois 
le peut bien fere quant il li plest et 
quant il voit que c*est li communs 
pourfis.” 
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iind for the common good.^ Again, in another place ; the 
Tfing may indeed make new “ establissemens,” bnt he must 
take great care that he makes them for reasonable cause, for 
the common good, and “ par grant conseil.” ® 

Beaumanoir does not anywhere explain what precisely he 
means by the words “ par grant conseil ” ; but it would seem 
most natural to understand them as referring to the need of 
consultation with some body of persons qualified to advise the 
king. We must then at least correct our first impression of 
Beaumanoir’s theory of legislation. He would seem to place 
the royal authority in a more isolated position than is general 
in the feudal jurists, he may be more influenced than they are 
in general by the newly recovered concei)tion of the legislative 
power of the emperor in the Roman law, and may possibly, 
though on this we can express no opinion, represent some 
conception of monarchy which was developing specially in 
France at that time. But, on the other hand, in his insistence 
upon the need of reasonable cause, on the “grant conseil,” 
and on the principle that legislation must be for the common 
good, he comes very near to the general principles of the other 
feudalists.® 

We are therefore justified in the conclusion that the feudal 
conception of law is first that of custom ; and secondly, that 
so far as men began to recognise the necessity of actual legis- 
lative action, they conceived of the law as deriving its authority 
not from the will or command of the ruler alone, but also from 
the counsel and consent of the great or wise men, and the 
assent of the whole comimmity. 


^ Id., xlviii. 1499: “ Mais quant h 
Rois fet aucun estabhssemont espe- 
cieaument en sou demairie, si b€U'on 
ne lessent pas pour ce a user en leur 
torres, selonc lea ancionnos coustumes. 
Mea quant li establiasemens est 
genoraus, il doit courre par tout 
le roiaume. Et nous devons croiro 
que tol ostabliasement sont fet par 


tres grant conseil et pour le commun 
pourfit.” 

^ Id., xlix. 6: “Tout soit il ainsi 
que li Kois puist fere nouveaus establia- 
soraenfl, il doit mout prendre garde 
qu’ii Ics faco par resnable cause, et 
pour le oommun pourfit, et par grant 
conseil.” 

» Cf. p. 154 (note 4). 
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CHAPTER IV. 

THE MAINTENANCE OF LAW. 

The feudal jurists held clearly and maintained emphatically 
that the relations of men to each other are determined by the 
principles of justice, that the law is the form and expression 
of justice, and that it is in the strict observance of the law 
that men find the security for the maintenance of justice. 
The principle is clear, but it may be said that this was 
little more than formal, that the king might indeed swear 
to administer justice and to maintain the law, but there was 
no method by which this obligation could be enforced. How 
far this was from being true we shall see as we examine more 
closely the principles of the structure of feudal society. 

We shall do well to remind ourselves of a very noticeable 
phrase in that passage in the Assizes of the Court of Burgesses 
of Jerusalem which we have already quoted. If the lord 
should break his oath and refuse to minister law and justice to 
his people, they are not to permit this.^ This is a blimt ex- 
pression of the principle which imderlies the structure of feudal 
society, and the relations of lord and vassal. But feudal law 
did more than recognise the principle, it provided a carefully 
constructed machinery for carrying it out. 

We must turn from the principle of the supremacy of law 
to the method of its determination and enforcement. That 
is, we must examine the nature of the feudal court, and 
the relation of lord and vassal to this, and we begin by 
examining these questions as they are presented in the 

» See p. 33. 
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Assizes of Jerusalem. Jean d’lbelin draws out with great 
care the nature of the mutual obligations of lord and vassal. 
He expresses in the highest terms the fidelity which the 
vassal owes to his lord, the service and help which he must 
render to him, the secrecy which he must maiatain about 
his CAiunsels, and the respect which he owes to his wife and 
daughter,^ and he enumerates those distinctive obligations 
which the vassal owes to his lord, which we have already 
mentioned,® but at the same time he insists that the lord is 
boimd to his vassal by the same faith which the vassal owes to 
him, and that he may not touch his vassal’s body or his fief 
except by the judgment of the court.® 

These are the principles of the relation between lord and 
vassal, but they are not mere abstract principles, they are 
legally enforceable. If the vassal fails to discharge his obliga- 
tions, and the lord can establish this by the judgment of the 
court, the vassal will lose his fief, and the lord can treat him as 
a traitor, and as one who has broken his faith.* On the other 
hand, if the lord breaks his faith to the vassal, the vassal can 
bring the matter before the court, and if the court decides in 
his favour, it will declare him to be free from his obligations, 
and he will hold his fief without service for his lifetime. 


* Joan d’lbelin, 195. 

* See p. 2r>. 

® Jean d’lbelin, 190: “Le fcoipaor 
no doit metro main, no faire metre 
main el cors ni el de son home, 
ei CO n’eet par I’esgart ou par la 
conoissonce de Ra court ; et est teiius 
h son homo, so me scmble, par la 
foi qui ost entri’aus de totes les 
ohosea avant dittes de quoi homo ost 
tenus son soignor , car entre eoignor 
et home n’a quo la fei, et la fei deist 
estre coneue et gard^ entre eaus de 
chosee avant dites.” 

* Id. id. : “ Et qui faut vcrs son 
seignor d’aucunes dee avant dittes 
choBes, il ment ea fei vers lui ; et so lo 
seignor Ten peut prover par recort do 
court, il pora faire de lui et de ses 
choHos come d’ome ataint de fei 


raentie. . . . Et qui defaut & son 
soignor, jo crei qu© il pordreit h> sa vie 
le fi6 quo il tiont d© lui.” 

Id. 206 ; ” Se homo ment sa fei vers 
son soignor on le soignor a son home 
. . . ot do laquol des choses dessuz 
dittes que Tun mosprent vers I’autre, 
ii ment sa fei vers I’autre. Et se le 
seignor on ataint son home, il est 
encheu on sa morci de cors et de fi6 et 
do quanque il a, et so il en viaut avoir 
dreit ot li le roqiiiort a sa court qu’elle 
li conoisso quel dreit il on deit aveir, je 
ciut qu© la court conoistra qu’il en pout 
de son cors faire juatise, selono co que 
le mesfait sera, de trayson ou d© fei 
mentio, et que il peut son fi6 et totes 
CCS autres choses prendre et fairs en 
come do choz© de traitor ou de fei 
mentieJ* 
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Neither lord nor uassal can take the matter into his own 
hands, but must submit his complaint to the court, and abide 
by its judgment,^ It is the court which is the judge in all 
cases of dispute about the relative rights or duties of lord 
and vassal. 

It is thus important to ask what was the composition of the 
feudal court. It was the court of the lord, and one might 
naturally enough think that it was the lord who decided the 
matters brought before it. But this was not the case ; the 
court was composed in principle of all the vassals, and the 
judgment of the court was the judgment of its members. It 
was even by some disputed whether the lord was properly speak- 
ing a member of the court at all. Jean d’lbelin’s work contains 
a very interesting and significant discussion of this subject. He 
is dealing with the question how a man is to claim a lief which 
he, or his ancestors, have held, and says that the man is to 
appear before the lord and say by bis advocate that he, or his 
ancestors, have held the fief, and that if the lord doubts this he 
is prepared to prove it “ par le recort de partie des homes de 
vostre court.” The lord may reply that proof must be “ par 
privilege ou par recort de court,” and that proof “ par la recort 
de partie des homes de la court ” is not valid, for there could be 
no court unless the lord himself or his representative were 
present. To this the vassal replies that on the contrary the 
lord may not sit in the court, “ as esgars ne as conoissance ne 
recors que il font ” ; the vassals are to sit without the lord, 
and when they have arrived at their decision, it is to be reported 
to the lord as the judgment of the court. Jean d’lbelin does 
not formally pronormce a judgment irpon the whole question, 
but he is clear that the presence of the lord is not necessary to 
constitute a proper court, at least in cases concerning claims 


* Jean d’lbelin, 206: “ Et se Tome 
ataint son seignor en court que il a mee- 
pris vers lui do sa fei, et il en requiort 
ik avefr dreifc par esgart ou par conois- 
Banco de court je cuit que la court esgar* 
dera ou conoistra quo Tome est quiete 
vers lui de sa fei, ot a son sans sor- 
vise tote sa vie. . . . Ne Tun ne peut de 
ce ataindre Tautre, so n’est par reconoi- 


sance qu*il en ait faite en. court ou par 
quei I’un mespreigno vers Tautre en 
court de aucune des devant dittos 
cboses ; car seignor ne peut piover 
vers son home aucune choso qui monte 
& sa fei, ne I’ome vers son seignor, 
autrement que par le recort des liomes 
de la court don seignor.’* 
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to the tenure of a flef.^ In another passage he describes the 
proper procedure of the court when the king or his repre- 
sentative is not present.® The court, then, whose duty it is 
to enforce upon lord and vassal ahke the due observance of 


* Jean d’lbelin, 166. “ £t so le 

seignor viaut riens dire ou esloignier 
cell© roqucste, il li pent respondre , 

. . ‘ J© n’entens que ]e tel recort 
voz del faire, n© que il voz vaiUo n© 
d6i valoir & aveir la saieme que voz 
me requei6s, tot r©uss6s vos enssi 
prove come voz dittes, se mei ou mon 
ancestre no fume o les homes do 
noatre court, par quei voz vol6a prover 
en dit ou co fu fait que voz offr^s a 
prover , quo je n’entens quo court 
seit, se lo seignor ot deua do ( cs 
homes ou plus ne sont ensemble, ou 
se lo seignor n'en Obtablist un hommc 
en letir de lui et autrea deus o lui 
come court a oyr ©t avoyr ou a dire ce 
qu’il lor comande quo il on facent come 
court , et que piuaqua court n’cn est 
ru no peut cstre sanz aeignor ou aana 
homo qu’il ait establi on son louc, si 
n enterit je poi choso que voz ai6s ditto 
ne offerto a pi over, que je voz on doe 
faire lo rccort quo voz m© requores, 
ne que il voz vaiUe ne d6i vaioir b. la 
saisine aveir que voz me lequeros, par 
chobo que voz ai^a dite, se Ja couit ne 
1 obgardo et do ce me met jo en 
I esgart <lt la couit, ^aui mon rctenaill ’ 
Centre ce peut lo requerant dire, 
‘ Sire, k CO quo voz dittes qu© court 
u'est quo la oi^ lo seignor et deus de 
ces homert ou j’his no sont, voz dites 
\ otro volente , man je ontens quo si 
cst quo onsji fue&t come vos ditcs, il 
n auieit jamais esgait ne conoissanco 
lie recort de court , oar weignoi ne 
fxjut m no deit estre ne seyr k la court 
o lee, homes de la court as csgara ni as 
conoissance n© a recors que il font, 
ainz le font il sanz le seignor , et 
quant il les ont fais et il les ont 
retrais devant lo seignor, ce qu© la 
coiort a fait, soit esgart ou conoissance 


ou recort, celui qui le retrait en la 
court dit Sire la court a ce fait. Et 
por c© que la court le fait, si eat clere 
chose que les homes sont court en 
aucun cas sans lo seignor, ©t puisque 
il le sont en aucun cas sanz le seignor, 
ne il n’est assise ne usage qui vaiUe 
quo en tel cas les homes de la court, 
dent le fi.6 muet, ne pmssent et 
deiveni recorder en la court ce il on 
veu celui qui requiert la saisme dou 
ou son ancestre soisi et tenant ou 
usant d© co quo il requiert come de 
son fi6, no autroment que pai 1© recort 
dee homes do cede court ne peut Ton 
pro\cr la saisine do lui ou de son 
an<©str6 dou qu© il requiert , * . . . 
Et selonc c© qui ©st devant dit, il me 
so/nbJe que la court dovreit osgarder 
quo lo seignor ii a chose dito por quei 
il dee domorer quo il no face aveix au 
requerant lo recort qu© il li requiert . . 

Quo so autrement esteit, moult k 
enuis poreit Ton prover null© saisine 
do fie do lui ou do son ancestre, por 
quei moult de genz perdreient leur 
(heit et loui raison par defaute de 
recort de court, laquel chose seroit 
contro dreit raison et tort apert.” 
Cf p 65 for discussion of this subject 
by Beaumanoir 

® Id 257 Et quant eort ©st en- 
semble por jugement ou por recort 
fairo ou por conseill ou por avoiement, 
sanz lo roi ou banz celui qui ost en son 
leuc, il {i e , the Constable) peut ©t 
doit demander I’avis de chascun, ou 
fane lo demander au mareachal, ce il 
viaut et peut destroindre choscun 
do diro ou de soi aquiter &i come il 
est usage et peut comander k rotraire 
roisgart ou la conoissance ou le recort ou 
1 aveement que la court a fait, auquel 
quo il vodra do ciaus de la court.” 
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these obligations, is indeed the court of the lord, but its judg- 
ment is the common judgment of all those concerned. 

It may, however, be urged that this is very well in principle, 
but what sanction could there be for such a comprehensive con- 
trol over lord and vassal, what power was there which could 
enforce the observation of the decisions of the court. This 
question may seem to us, from our modern standpoint, one of 
great diflhculty, but the compilers of the Assizes of Jerusalem 
had what seemed to them a perfectly simple and clear answer. 

The matter is dealt with both by Jean d’lbelin and by Philip 
of Ifovara, but the treatment of the latter is the more complete. 
He has set out, in a passage to which we shall have to return 
later, the relation of the overlord to the sub- vassals, as declared 
in an Assize of King Amauri, and then explains the position of 
the mesne vassals in case of dispute between them and the 
overlord. The king, he says, recognised, when the Assize was 
established, that all his liegemen, whether they held of him 
immediately, or of his vassals, were bound in faith to each 
other, and could demand aid each of all the others,^ and he 
draws out the significance of this in detail. If a vassal makes 
some claim upon bis lord and demands that the matter should 
be brought before the lord’s court and the lord refuses, the 
vassal may call upon all his peers to go to the lord and demand 
that he should allow the matter to be brought before the court. 
If the lord refuse to listen to them, they must declare to the 
lord that they will discharge none of their obligation to him 
till he has done this. And thus also if the case has been 
brought before the court and the lord refuses to carry out its 
judgment, the vassals are to renounce their service to him 
imtil this has been done. And again, if the lord or his repre- 


* Philip of Novara, 51; “Vos 
svoifl oi les avantaiges qua 1© chief 
seignOT a en la ligece do scs hoznos, aprds 
<nTei8 I'eschange et I’avantage que les 
homes heges ont a I’encontre de ee. 
Le rei otroia, b> PeBtabUssoment de 
PaeBlee que tous ses homes liges qui 
tenoient de li ou de ses homes, queis 
qu*il fusseut, grans on petis, fussent 
tpenu de fei Tun It Tautre de ce que cat 


d^sus escrit, et que cbascun d’eaus 
peust requerre les autres comes bea 
pairs en tel endreit. £)t les homes en 
Bont tenu Tun It Tautre, aussi au petit 
come au plus grant, por quei il ne seit 
entechi^ d*aucun des vices por quei 
Ton pert vois en cort. La devise de 
ce par quei les home liges eont tenu 
Tun a Tautre, est desus eacrite et 
devis6o par chapitres.” 
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sentative should deprive a man of his fief without judgment 
of the court, the vassal’s peers are to help him and give him 
force to recover his fief. And Philip adds that he remem- 
bered that when the representative of the Emperor (Frederick 
II.) deprived the lord of Beyrouth and his nephews of their 
fiefs, this assize was cited in the court, and the court recognised 
it as valid.^ 

Jean d’lbelin maintains the same principles, and it is worth 
while to notice the emphatic phrases he uses with re.spect to the 
case of a lord putting his vassal in prison without the judg- 
ment of the court. In such a case Iiis friends and relations 
may summon aU his peers to accompany them to the lord, and 
to demand his release or the judgment of the court. If the 


1 Philip of Novara, 52 : ** S’ll avcniBt 
quo aucun de^ homes hges vonwt de 
vant lo chiof seignor on la Haute Coiir, 
et il foifct aucune requeste et le soignor 
delaia^t, ©t rom© li r©quist ©Bgart d© 
cort ct lo seignor no li feist aver ou 
s'on delivrast par osigart do cort ine 
isme , ou b’ll aveniflt que Ton n© 
1© laissast entror devant 1© seignor 
et aussi lo deloiast on do vonir a son 
dreit, rome pout %omr a sos pers la 
ou il lea porra trover, et requene lor, 
par la fei quo il ii don cut, come d, lor 
peir, que il veiugent avant li seignor o 
lui et li requierent qua il le maint par 
sa cort come son home, ot so il li a 
requis esgart, que il le face aver , il y 
deivent aler t.t faire co quo Toino lor 
a requis. Et s’ll avenist que 1© seignor 
no vosist otroier ne fairo lor roquoste, 
il doivent et po\ent dire au seignor, 
que il n© feront nens por lui tont 
qu’il ait fait lor request©. Par trei 
feia 11 doivent ce dire, ct s’ll por tant 
ne le fait outreement, li povent ^agier 
d© lor servises tant que il h ait acorn- 
pile lor request©. Et s’ll avenct que 
la cort ait fait aucun esgart, ot le 
seigiioi ne I© veut tenir, aussi lo doi- 
vent guagier de lor sorv laes tant quo il 
ait accompli lor esgart. Et se il ave- 
neit que le seignor, ou autre por lui en 


aidioison de li, desaaissist sans esgart 
d© (ort aucun do ses homes de tout ou 
d© parti© do son fid, colui qui est des- 
BaisKi peut requero ees pers que il li 
aident a rocovrer sa saisine, formssant 
dreit au soignor, et s© I© seignor, ou 
autro por hu, li seit que demander et 
il ost prost de formr raison , Ics homes 
en deivent requerre 1© seignor, se il est 
au pais, ou 1© bailli, so lo seignor n’l 
est. Et se j 1 ne fait lor request©, il 
pevent et doivent alor k lor per ot 
(lonei il force ot pooir de recovrer sa 
saisino ct ks rentes clou tens passd, 
e’est assaver dospuis que il fu dossaisi 
doii fio sans esgart de court. Et ce 
meisme vi g© r\ enir de monaeignor de 
Baruth k Acie, quant lo seignor d© 
Saeste dessaisi h et aos uevoub et ses 
amis, par lo comandoment d© I’em- 
porour, de lor hds que il avoient k 
Acic. Et adonc fu recordde et ro- 
traite I’assise ontermement , et tout© la 
court dist ©t otroia que il ©ntendoient 
que tel cstoit I’assiso Et Ik ot pluisors 
Jiumes liges qui I’avoient oi rotraire 
autrcfeis en cort, por le content qui 
fu ontro le rei Aimen et messire 
Kau de Tabarie.'* 

Cf. also Philip of Novara, 40, and 
Jean d’lbelin, 202. 
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lord refuses, they are to rescue their peer by force, unless the 
lord resists in person ; in that case, as they cannot bear arms 
against him, they are each and all to renounce all service to 
him till he has set their peer at liberty, or has submitted the 
case to the judgment of the court.^ 

The principle of the authority of the court in enforcing their 
mutual obligations upon lord or vassal is to the compilers of 
the Assizes of Jerusalem perfectly clear and obvious, and the 
whole body of the vassals is boimd to maintain this authority 
even against the lord. This is perhaps even more clearly 
brought out by Jean d’lbelin in another passage, in which he 
maintains that if the court has given a judgment against the 
lord in the case of a man who is not a vassal, and the lord 
refuses to carry this out, such a man may lay the matter before 
the vassals and adjure them to compel the lord to carry out the 
judgment. The vassals are then to go to their lord and request 
him to do this, and if he refuses they are to declare to him that 
they are bound to maintain the honour of the court and the 
Assizes of the Kingdom of Jerusalem, and that they will 
renoimce all service to him until he has carried out the judg- 
ment of the court.* 

^ Jean d’lbelin, 201 : “ Et s© le voz devons tant quo voz ai6a nostro 

eeignor no le fait delivrer a leur re- i>er tel delivrer ou fait delivrer, ou dite 
queste, ou ne dit choso par quei il no raison por quei voz ne le dev6a fairo et 
le deit faire et tel quo court I’esgarde tol quo court I’esgarde ou conoisso.” 
ou conoisse, tos les homes ensemble Cf. Philip of Novara, 69. 
deivent aler la oil il sevcnt quo il cst * Jean d’lbelin, 244 : “ Et por co 
arestd et dehvrer le a force ou autre- quo nos somes homes de vostre court 
ment, s© le cors de leur 8eig:noF ue lor et que nos somes tenus de garder et 
defent as armes, centre le quel il ne faux* garder a nos pooirs I’onor de la 
pevent ni ne deivent porter armes ne court dont noz somes, ot de main- 
fair chose a force. . . . fit so le seig- tenir les assisea et les usages clou rei- 
nor le defont contro eaus as armes ou aume do Jerusalem, nos toz ensemble, 
autrement k force, il ii deivent dire. et eliasoun par sei, voz gajons dou 
“ Sire, voz esteg notre seignor, ne servise que nos voz devons, tant quo 
contr© vostre cors noz no porteremes vos aios a tel,” et le noment, ” tenu 
armes, ni ne ferions clio.se a force. Et et parfait ou fait tenir ot parfairo ce 
puisque voz noz defendes a force k dc- que vostre court, dont noz somes 
livrer nostre per qui est pris et em- homes, a esgard6 ou coneu ou recordd, 
prison^s sanz esgart ne sans conoissanc© ou dit en la court tol raison que le 
de court, noz voz gajons toz ensemble court esgardo ou conoisse que voz ne le 
et choscun par sei dou servise que noz d©v6a f ai re.” 
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This was then the method by which the authority of the laws 
and customs of Jerusalem was to be declared and enforced. 
The court was the supreme judge, and the lord, that is, the King 
of Jerusalem, had to submit to it ; if he refused to do this the 
ordinary relations between him and his vassals were for the 
time suspended, and they were to renounce all their service to 
him imtil he submitted to the court and its judgments.^ The 
compilers of the Assizes justify their opinion by citing two cases 
in which, as they say, the vassals of the kingdom of Jerusalem 
had taken such action.® 

It may jierhaps be urged that the Assizes of Jerusalem repre- 
sent an extreme and even fantastic development of the principle 
of the obligation of the king or lord to govern according to law, 
and that their principle of the supremacy of the com’t over 
the king or lord was eccentric and unparalleled. It is indeed 
true that in their detail they represent a particular and local 
attempt to create a method of control over the ruler, a method 
which, however good it may seem in theory, was not likely to 
produce an effective system of government ; and we cannot look 
upon this method as being more than one of the many experi- 
ments in government which were being made in the twelfth and 
thirteenth centiuies. But we are in this work concerned rather 
with the principle which lay behind such experiments than with 
the experiments themselves. If we are content to consider 
them from this standpoint we shall find these experiments im- 
mensely interestmg, and shall also find that these principles are 
reflected more or less clearly and completely in many at least 
of the feudal law books. 

In those compilations of the feudal law of Lombardy which 
are known to us as the ‘ Consuetudines Feudorum,’ and which 
belong substantially to the twelfth century, the principles of the 
relation of lord and vassal are set out with great clearness. The 
obligations of the vassal must be discharged by him, and if he 

1 Cf. Jean d’lbelm, 203, 204, 205, ' Cf. Jean d’lbelin, 203, 204 ; Philip 

208, 210, 213, 214, 239, Philip of of Novara, 40, 42. 

Novara, 41, 42. 
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refuse or fails to carry them out, he will lose his flef.^ On the 
other hand, it is laid down with great emphasis that no vassal 
can be deprived of his benefice except for a definite and proved 
offence.*® And it is very clearly maintained that in all cases of 
dispute about the fief and its tenure between the lord and 
vassal there is always a proper tribunal to decide, and this 
tribimal is either the court which is composed of the peers of 
the vassal or the comt of the Emperor. ^ It is noteworthy that 
the lord has only the same remedy against his vassal as the 
vassal against him, that is, the appeal to the court, and that the 
court is, if need be, to compel the lord to make restitution to 
his vassal or to submit himself to the judgment of the court. If 
the lord should refuse to do this the vassal can carry the ease 
to the higher authority, that is, clearly to the overlord or 
Emperor.^ 


^ ‘ Consuetudmes Feudorum,* ii, • 
Quia supra dictum ost, quibus modis 
feudum adquintur ct retmetur, nunc 
videamus, qualiter amittatur. Si en»m 
prsclium campostro habuent, et vosallus 
«um (domiDum) morantem in ipso 
praelio dimisent non moituum non ad 
mortem vulneratum, feudum amitter© 
debet. Item ei bdeliB dominum cucur* 
bitavent vel id facere laboravent aut 
cum uxore eius turpiter lusont vel si 
cum filia aut cum nepte ex filio aut cum 
sorore domini concubuent, lure feudum 
amittere oensetur ” Cf vi, 11. 

* Id,, VI. 10 ** Sancimus ut nemo 

miles sine cogmta culpa bene5cnim 
amittat, si ex his culpis vel causis 
convictus non fuerit, quas rnihtes Ufli 
sunt vel per laudamentum parium 
suorum, ga deservire noluerint.” 

C. Lehmann, in hie edition of the 
* Consuetudmes Feudorum,* gives m 
full the text of two groups of MSS. for 
Tit. VI., but the differences are not m 
the case of the passages here quoted of 
substantial importance for our purpose. 

® Id., V. 1; “Si fuerit contentio 
inter dominum ©t fidelem de investi- 
tura feudi, dirimatur per pares curtis.’* 
Id., vi. 6< 1 : “Si contcntio fuent 


de beneficio inter capitaneos, coiam 
imperatoro diffinin debet. 8i voro 
fuerit contentio inter maiores valvas- 
soros et mmores de beneficio, ludicio 
panum diffiniatur “ 

Id , VI. 13 “ Et si dommus jios* 

sedent et mih^s sic dixont, quod in- 
vestitus ftierat a domino suo et 
dommus iiegavont, adhiboantur pares 
illius et per illos xnvematur veritas.** 

Cf. vii 3, viii 23. 

The regulations cited in this note 
and the previous one aie founded 
upon the ‘ Edictum de benehciis regni 
Italici,’ of the Emperor Conrad II. 
(1037 A i>.) 

* Id ,vin 29. “ Dommus vocat mill- 
tem qui ab eo feudum possidebat 
dicendo eum in culpam incidisse per 
quam feudum amittere debcat. Hic 
non respondit. Quid domino faciendum 
sit qufcritur. Respondetur : Ounam 
vocare debet et m ea do milite illo 
conquen, quam cunam tor vocare debet 
spatio eiusdem cuna3 arbitno termin- 
ando. Si nec ad tertiam vocationem 
vemt, hoc ipso feudum amittat et ideo 
debet cuna dominum mittere in pos- 
sessionem. Sed si intra annum venent, 
rostituitur ei possessio, alioquin et 
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The ‘ Sachsenspiegel,’ the most important German handbook 
of feudal law, which was written before 1232, does not describe 
in detail like the Assizes of Jerusalem the organisation of the 
feudal court and the method of securing its authority in en- 
forcing the mutual obligations of lord and vassal, but it con- 
tains two very significant passages which are related to the 
jmsition of the vassal and the control of the king. 

In the first of these it says that a man may without violation 
of his fidelity wound or even slay liis lord, or the lord the man, 
if this is done in self-defence.^ In the second it lays down 
the principle that the man who feels himself injured by the 
“ richtere ” can appeal to the Schultheiss, and that also the 
Count Palatine is judge over the Emperor.^ 

The work entitled ‘ Le Conseil de Pierre de Fontaines ’ be- 
longs probably to about the year 1263, when its author was 
Bailli of the Verniandois. Its intention, according to the 
author, was to record the customs of the Verniandois, and other 
lay courts,® but it consists very largely of citations from the 
Code and Digest of Justinian, and it has been suggested that it 
is really a fragment of a French “ Summa ” of the Code.* The 
author assumes that a vassal has the right to implead his lord 
in the lord’s court, that is, that the court has authority to judge 
between the lord and the vassal, but he limits the right to 


boneficium et posseasionom pcrdit. 
§ 1. Si vero vaeallua de domino qua*ri- 
tiir, forsitan quia feuclum malo ordine 
intravit, domino perperam respondent©, 
quid vasalio sit faciendum quipritur. 
Respondetur ; Curiam debet vocare ot 
in ca conquen. Curia debet adire 
dominum oumque salva reverentia 
ccinpeieiiier cogere ut vel possessionem 
restituat et adquiescat vel iudicio 
ounce se oomittat. Quod si admonitus 
facere distulerit, turn licet vaaailo ad 
aliam maiorem potestatem ire et sibi 
coiipulere.” 

^ ‘Sachsenspiegel/ iii. 78. 6 : “Wundot 
ok en man ainen herren, oder sleit 
he ine dot an notwere, oder die herre 
den man, he ne dut weder sine 
truwe nicht, of die not up ine mit 


rechte vulbracht wert.’* Cf. Glanviltr 
ix. X. 

* Id., iii. 52. 3. : “ Wonne klaget man 
over den richtere, he sal antworden 
vor deme sciiltheiten, wen die scul- 
theito is ric-hter siner scuit ; als 
is die palenzgreve over den keiser, 
unde die burchgrevo over den marc- 
greven.” 

Cf. iii. 54. 4 : “ Also n© mach deme 
koninge neman an sin lif spreken, 
ime no si dat rike voro mit ordelon 
vcrdolt.” Cf. ‘ Suhwabenspiegel,’ lOtV 
and 104. 

* ‘ Le Consoil de Pierre de Fon- 
taines/ i. 2. 

* Cf. P. Viollet, ‘ Les Etablisae- 
ments de Saint Louis/ vol. i. p. 83^ 
note 2. 
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questions concerning the fief and injuries inflicted upon the 
vassal concerning this.^ 

In the compilation known as the ‘ Etablissements de St 
Louis,’ we have a more complete treatment of the relations 
of lord and vassal, which with some important modifications 
represents the same principles as those of the Assizes of 
Jerusalem. In the first place, it is very clearly laid down 
that the obligations of lord and vassal are mutual and must 
be observed with eqmtl care by both. The vassal who trans- 
gresses against this, and is guilty of various offences against his 
lord, will justly lose his fief ; ^ but then, with equal clearness, it 
is laid down that if the lord refuses his vassal the judgment 
of his court, or if he seduces his wife or daughter, then the 
vassal will be free from his obligation to him and will hold his 
fief from the overlord.® 

Again we find in the Etablissements the same principle as 
that of the Assizes of Jerusalem, that m cases in the king’s 
court on any matter concerning a vassal’s inheritance, the 


^ ‘ Le Conseil d© Pierre de Fon- 
taine,’ XXI. 27 . “ Ceate inoisme«t forme 
qui devant eat racont^e de la dctaute 
as ajonrnez, ©ntentj© qu© Ton doit 
regarder en la d^faute al home qui ses 
8ires» pleidoie on sa cort meismos, ©t 
quant h horns pleidoio k son seignor 
en Ba cort meismes. ... 28 ge 

ne croi pas qu© li horns puisse son 
seigneur, ne ne doie, apeler de d^faute, 
fors qu© del mesfait qu’il li auroit fet 
puis romaige, cn son propre qu’il 
tient d© lui, ou cn ses propres clioees 
qui seroient del . . . Mes del 

mesfet que li sires feroit k son home 
en son propre cors, ou en ses propres 
choses qui no seroient mie del fi6, ne 
qu’il n© tendroit mie de lui, n’en feroit- 
il son home nche, s’lJ ne voloifc, ue 
droit en sa cort n© requerroit, s’ll ne 
voloit > car h home de sa cort n’ont niie 
pooir de jugement fere seur le oors lor 
Boignor, ne de nul de ses torz fais 
se ce n’est del ou de mesfait que i 
apartiont.” 

* * EtablisBemonts de St Louis,’ 1 . 54 : 


** Horn qui fait esquousse & son seignor 
81 pert sea meublea , ou se il met mam 
A son certain aIo6 (avo6) par mal respet, 
ou se il li escout autre&i , ou se il des- 
mant son seignor par mal respit, ou se 
jl a mi’sc faiiso mcsur© en sa terro , 
ou 80 il va dcfuiant son faoignor par 
mal respit , ou se il a peschi6 ©n sea 
estanz, au deysau de lui , ou s© il a 
amble conina cn sea garennes , ou se 
il gist o sa fame, ou o sa fill©, par ooi 
el© soit pucele, il em pert son fi6, pai 
quoi j 1 ©n soit provez. Et dreiz et 
costume a’l accords.” 

® Id .,1 66. ” Quant li sires ve© a son 
home le jugemant d© sa cort, et il en 
puisso estre prov6s, il ne tendra jamais 
nens do lai, ainz tendra de celui qui 
sera par desus son aeignor. Et euisi 
seroit il se il gisoit o la feme son home 
ou o sa fiUe, se ele estoit pucele , ou se 
il horn avoit aucune de ses parentes 
et ele estoit pucele, et il I’aust bailh6e 
a garder k son seignor, et il la dea- 
pucelast, il ne tenroit jamais riea de 
luj-” 
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decision belongs not to the king personally, but to the court 
including the vassal’s peers.^ The Etablissements do not indeed 
contain the same elaborate machinery for the enforcement of 
the judgments of the court as do the Assizes, but the compiler 
did not scruple to maintain that in the last resort the vassal, 
if the King of France refuses to do him justice in his court, has 
the right to make war upon him, and is entitled to summon 
his sub-vassals to follow him. Before they obey the summons 
' they must indeed first go to the king and ask whether it was 
true that he had refused their lord the judgment of the court ; if 
the king denied this and said that he was willing to discharge 
his lawful obligations, they can refuse to follow their lord, but 
if his complaint proved to be true, they must then follow him 
to war, even against the king.^ 

If we now turn to the greatest of the French feudal lawyers, 
that is to Beaumanoir, we find that his conceptions of the rela- 
tion of lord and vassal, while they differ in detail, are substanti- 
ally the same as those which we have hitherto considered. In 
the first place, he sets out very clearly the principle that the 


1 Id.,i. 76 : “ Se h here oat apolez on 
la cort lo roi d’aucune choso qui apart- 
aigiie k heritage, et il die : ‘ jo no vuoil 
pa-j estre jugiez fors par mes pere de 
ccate chose/ adonc si doit I’en les 
barons semondre k tout le memos 
jusque k III., et puis doit la joutise 
feire droit o cos et o autres chevaliers 
Cf. 'Jostice et Plot,’ xvi. 1: “ Uns 

des peres de France s’otroia k jugier 
pardevant lo roi, par ceu«i qui jugier le 
doivont, et dit quo h rois, ne si consenz, 
ne le doivent pas j ugicr . mes il no dit 
pas bien. M^s li rois, ne son conseil, 
eanz autres, ne le puet pas jugier 
c’ost a dire quo si pers doivent estre.’* 
" Id., 1 . 53 : “ Se li bers a son home 
lige et il li die : ‘ venez vous en o moi, 
car jo vueil guerroier oncontre le roi 
mon seignor, qm m’a vc6 le jugemant 
de sa cort,’ h horn doit respondre en 
tel meniere k son seignor : ‘ sire, je 

irai volentiers savoir au roi s’ll est 
emsinc come vous le me ditos. 


Adonc il doit venir au roi et li doit 
dire * ‘ Sire, mes sires m’a dit qu© 
vous 11 avez vo6 le jugeinent do votre 
court, por ce en sui jo \onuz k vos 
por savoir on la v6rit(5 : car mes sires 
m’a semons quo je aille en guerre 
encontre vous.’ Et so li roia dio : 
* je no feral ja a vostre seignor mil 
jugomant on ma cort,* li hom sVn 
doit tantost retorner k son seignor , et 
li sires le doit porveoii do ses de-^pens. 
Et se il ne s’an voloit aier o lui, il en 
perdroit son fi6 par droit. Et se li 
rois li avoit rospondu : ‘ jo ferai droit 
volantiers k vostre seignor, en ma 
cort/ h hom devroit venir k son 
seignor et dire : * sire, li rois in’a dit 
qu’il vous fera volentiers droit en sa 
cort,* ©t so li sires dit : ‘ je n’anterrai 
jamais en sa cort, mais vonez-vous en 
o moi, si come je vous ai semons,’ 
adonquea porroit bien li hom dire : 
‘je n’l irai mie.’ Il n’en perdroit 
ja par droit nule nens d© son fi^.” 
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obligations of lord and vassal are mutual, as the vassal owes 
faith and loyalty to his lord, so also the lord owes these to the 
vassal, and the penalty for a violation of these obligations is the 
same, in extreme cases the lord will forfeit the homage of his 
vassal, just as the vassal will lose his flef.^ 

In the next place, Beaumanoir lays down as clearly as the 
other feudal lawyers that these reciprocal obligations are pro- 
tected by a suitable judicial machinery. In cases of dispute 
between the whole body of the vassals and their lord, Beau- 
manoir holds that the court of vassals cannot be judge, as they 
are all parties to the dispute, but they should demand justice of 
the lord and his council, and if the lord refuses this they should 
go to the king, as overlord. In the case, however, of a dispute 
between a single vassal and the lord, the case is decided by the 
court of the vassal's peers.^ There is always a court which is 
competent to decide upon disputes as to feudal duties and rights. 


^Beaumanoir, Ixi. 1735 : “Nous 
disons, et voirs est selonc nostre cous^ 
tume, que pour autsnt comme ]{ hons 
doit a son seigneur de foi et de loiaut4 
par la reaon d© son homage, tout autant 
h sires en doit a eon liomme.” 

Id., b^n. 1786 : avec la foi, il i 

a grant peril d’avoii damage, car se 
h sires est atains de la defaute, il pert 
rhomago et chiet en grant amende, ei 


ne doivent pas jugier en lor querele 
meisme. Donques se teus pies muet 
©ntro 1© conte ©t les hommes, ©t h 
homm© requierent droit, il doivent 
prendre cel droit par 1© conte et par 
son consnl Et sj li cuens leur refuse 
ft fero droit ou il lor fet mauvds 
jugement, trero 1© puont par Tun© 
des II. VOIDS par devant lo Roi, comm© 
par devant souverain.** 


comme nous av one dit alieurs en cel 
chapitre meismes, ot se h hons ne 
I’en puet atamdre, il pert 1© fief ©t 
est aquis au seigneur.” 

Id., 11 . 65 ; “ Et quant il faillent a 
leur seigneur en tel besoing, il de 
servent b, perdre leur fief.” 

* Id., i. 44 . ” II avient aiicunes fois 
que pies muet entre le conte ot tous 
ses hommes, si comme quant aucuns 
des hommes reqmert sa court d’aucim 
cas dont il ne la doit pas ravoir, — ou il 
dit qu’il a aucune justice ©n sa terre 
par la reson de son fief, que li cuena 
ne li connoist pas, ains dit qu’ele 
apartient k li par reson do resort, , . , 
En tous tes cas ne doit pas li 
baiUis metre le plot ou jugement des 
homes oar il meisme sent partie, si 


Id , 1 . 45 “Dos pies qui rauevent 
entre 1© conte d’une part et aucuns 
do ses homes singuberement de Pautr© 
part, dont tuit li home ne se puent 
pas fere partie, — si comme d’aucun 
heritage ou d’aucune forfeture, ou 
d’aucun© querele, des queles il con- 
vient que jugemens soit fes selonc la 
coustume du pais, — en tel cas puet 
bien li bailiis prendre droit pour le 
conte par les hommes. Car aussi 
comme il convient les hommes le 
cent© mener leur hommes par le 
jugement de lor pera, aussi doit li 
cuens mener ses homzne par le juge- 
mont de ses autres hommes, qui 
sont leur per, es quereles dout tmt 
b homme ne font pas partie contre 
lui, Bi comme il est dit dossus.” 
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and this court is in the first pla«e the court of the lord, but the 
judgment in the court belongs to the vassals. Until the vassal 
has demanded justice in the court he cannot appeal to the 
overlord, and Beaumanoir mentions a famous case of his time 
in which the men of Ghent had tried to bring a case against 
their iord, the Count of Flanders, before the King of France ^ 
their suit was refused on the groimd,,that they had not first 
taken the case to the comt of the Coimt of Flanders. ^ 

The important matter is that the feudal court is not one in 
which the judgment is dependent upon the caprice or self- 
interest of the lord, but one in which, as it administers the 
custom and law of the district or country, so also the decisions 
are given by all those who are concerned to maintain them. 
The true character of the court is well brought out when 
Beaumanoir says in another place that when a lord brings a 
case in his court against one of his va8.sals he can take no part 
in considering what should be the judgment of the court, it is 
the vassals who determine this ; if the iord is dissatisfied with 
the judgment he can appeal against it, and the appeal goes to 
the court of the overlord. Beaumanoir seems to maintain that 
in the Beauvosis tlie lord was in no case a judge in his own 
court, but only the vassals.'* We have dealt with the discussion 
of the place of the lord in his court in the Assizes of Jerusalem,® 
it is very important to compare with this the opinion of a jurist 
of the caution and sagacity of Beaumanoir. Finally, it should be 
observed that Beaumanoir holds that in the last resort a vassal 
who feels himself wronged by bis lord can renounce his homage 


> Id., Ixi. 1779. 

* Id., Ixvii, lb87 ; “ (juaat li siros 

plede en sa court centre son homme 
meismes, il n’ost pas juges no ne doit 
cBtre au consfjil, cn sa cort, du juge- 
ment. Kt quant U homme rendont lo 
jugoment, a'll le font centre li, apeler 
eu puot comme de fans jugeiuent, et 
doit ostre li apeaus demonds on la 
court du seigneur de qui li sires tient 
les homages de ceus de qui il apela 
du jugement/^ 

Id., hcvii. 1883: Nus par nostro 

VOL, m. 


coustume n© puot for© jugoment en 
sa court n© en sa querelo, pour deus 
resonb ; la premiere resons, pour cse 
qu'uns seus hons, ©n sa person©, ne 
puot jugier ; ouiooia en convient ou 
II., ou III., ou IV., au meius, autres 
quo le seigneur ; la seoonde resona, 
pour CO que la coustume do Beau* 
voisins est tele, quo li seigneur ne 
jugent pas en leur court, mais leur 
homme jugent.” 

» Cf. pp. 54, 56. 
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and his fief and challenge his lord, and in the same way the 
Ibrd can renounce his right to homage and can then challenge 
hi« vassal.^ 

The great English jurist Bracton, as we have already seen, 
lays down the general principles of the relation of authority to 
justice, and to law as the embodiment of justice, in broader 
terms than any of the other lawyers whose work we have been 
considering. His work also illustrates very specially a move- 
ment of mediaeval society which we have not yet had the 
opportunity to consider, that is, the gradual supersession of 
the feudal system of government by that of the national 
monarchy. 

We have already noticed his statement of the reciprocal 
nature of feudal obligations.^ Disputes about these are decided 
in the court of the lord, and if that does not do justice the case 
is to be taken to the county court, and finally, if the king 
consents, can be taken to the “ great court.” ® We have here 

^ Beaumanoir, Ixi. 1734 : “ Encore pour outant comm© h hone doit k eon 
par nostro coustume, nues nc puet seigneur de loi ot de loiaut6 par la 
apelor son seigneur, k qui d ost hons reson d© eon homage, tout autant li 
de cors et de mams, dovant qu'il h a sires on doit k son homme, et par ceste 
delessi6 Thomago ct <© qu i! tient de reaon pouons nous \eoir que puia qu© 
k. Donques, so aucuns vout apeler li hons ne pout apelor eon seigneur 
son seigneur d’aucun cas do crime, ou tant com al ©st ©n son homage, Ii 
quel il chice apel, il doit auie I’apel sires n© puet apelei son homm© 
v.en>r k son seigneur, ©n la presence devsnt qu’il ait renonci6 a rhomoge. 
de ses pers, et diro on cesto maruero. Donques, se li siroa veut apoler son 
‘ Sire, j’ai est6 une piece on vostie foi home, il doit qiutier ] ’homage en la 
©t ©n \ ostre homage, et ai tenu de presence du souvorain devant qui il 
V0U9 tens heritages en hef, Au fief, ©pel© ©t puis puet aler avant en son 
ot ^ I’homage, et ^ la foi, je icnonce, apel.” 

pour CO qu© vous m’av68 mobfot, du Cf. Summa do logibus, Ixxxiii. 1. 

quel mesfet j’entent k qerre venjance * See p. 27. 

par apel.’ Et puis cele renonciacion, * Bracton, * De logibus et consuetu 

aemondr© 1© doit fere en la court, dinibus Angliae,’ ui. 7. 1 (foi. 106) . 
de son souverams, et aler avant en ”Nunc autem dicendum ubi ter- 
son, apel , et s'll apelo avant qu’il ait mmandee sunt actiones civiles, qusc 
renonci6 au fief et k Thomage, il n’l a sunt in rem vel in personam. Et 
nul gage, ains amendera & son seigneur sciendum quod earum quie aunt in 
la vilanie qu*il h a dite en court, ©t rem, aicut rei vendicationes per breve 
a la court aussi, et sera chascune de recto, termman debent m curia 
amende de Ix. lb.” baronum vel Riorum, de quibus ipse 

Id., bci. 1735 : ” Nous disons, et petens clamavent tenere, si plenum 

voirs 08 t selonc nostre coustume, que rectum ei tenere voluent vel possit vel 
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the same principles as those which we have already considered, 
with the important modification that the case is to be taken 
from the court of the lord to the county court, not to a feudal 
court. 

It is, however, in his treatment of the relation of the king 
to the law that Bracton is most interesting. We have already 
cited some of the most important passages in which he sets out 
what he considered the most essential principles of king- 
ship, and the relation of the king to justice and law. We 
must now consider some aspects of these in detail. 

There is no king, Bracton says, where there is no law,^ and the 
phrase has an immense constitutional and philosophical breadth, 
and warns us how short-sighted is the judgment of those who 
imagine that the Middle Ages had no philosophical conception 
of the State, h'or here we have no mere isolated phrase, but the 
summary expression of a principle which is illustrated in the 
whole constitutional structure of medieval society, and not leas(< 
in its feudal aspect. Whore there is no law there is no king, 
and the king is under (iod and the law, for it is the law which 
makes the king.^ The phrase may possibly be influenced by a 
reminiscence of the words of Theodosius and Valentinian in the 
‘ Code,’ our authority depends uj)on the authority of law,” ^ 
but the i)hrase is not the less remarkable, for Bracton, who is 
constantly influenced by tlic Roman jurisprudence, must have 
been aware that the Roman law books also contained the 
doctrine that- the emperor was “ legibus solutus,” ® and he 
selects from the Roman tradition tliat which suits his purpose. 

The king is under the law, and is to obey the law himself. 
The king is indeed the minister and vicar of God, but this is 


aciverit. Si autein nolaorit vel non 
possit vol neaciv'ent, tunc probate a 
tononte quod curia domini sui ei 
do recto defecerit, transferri potent 
plaoitum ad comitatum, ut vicecomes 
rectum teneat, et sic a comitatu trann- 
ferri potent ad magnam curiam, ex 
corta causa, si dominus rox voluent, 
et ibi terminan.” 

' Cf. pp. 34, 38. 

* Id., i. 8. 6 (fol 5b): “Non eet 


omm rex, ubi dominatur voluntas et 
non lox.” 

^ Id-, i. 8. 6 (fol. 5b) : “ Ipse autem 
rex non dobet e.'^so aub homino, aed sub 
deo ot .'^ub loge, quia lex facit rogem. 
Attribuat igitur rex legi quod lex 
attnbuit, oi, videlicet dominationem 
ot potoatatom.” 

• Code, 1 . 14. 4 ; “ Adeo do auctori- 
tate iuria noatra pendet auctoritas.” 

® Cf. Digest, i. 3. 31. 
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only a further reason why he should obey the law, for being 
Gk>d’8 minister his authority is only that of law (right), not of 
wrong (iniurice), for this only is the authority which comes 
from God, the authority of wrong {iniurice) is of the devil, and 
the king is the servant of him whose works he does — ^the vicar 
of God when he does justice, the minister of the devil when he 
does wrong.^ Just so far as the king is to be the vicar of God 
he must follow the example of Jesus Christ and the blessed 
Virgin, who submitted themselves to the law.^ It is very 
significant that Bracton — ^while maintaining in its highest form 
the conception of the divine authority of the ruler, as we have 
just seen, he calls him the vicar of God — should use this not 
as an argument for an imUmited and uncontrolled authority, 
but rather as an additional reason for maintaining that the 
king is under the law, and must govern according to law. 
Bracton does not hesitate to call the law “ frsenum potentise,” 
the bridle of power.* 

And now le.st we should imagine that this means little, 
because the king is himself the source and author of law, 
Bracton is careful to warn us against a perversion of the 
doctrine of the Roman jurisprudence. He was familiar with 
Ulpian’s phrase that the will of the prince has the force of law 


' Bracton, lu. 9. 3 (fol. 107) . “ Nihil 
enim aliud potest rex in terns, cum sit 
Dei minister et vicanus, nisi id solum 
quod de lure potest. , . , Poteatas itaque 
Bua luns est, et non imuriser et cum 
Ipse sit auctor luris, non debet inde 
imunarum nasci occasio unde lura nas' 
cuntur, et etiam qui ex officio euo olios 
prohibere necesse habet, id ipsum in 
propna persona committere non debet. 
Exercere igitur debet rex potestatem 
luriB, Bicut Dei vicanus et minieter in 
terra, quia ilia potestas boUub Dei eet, 
potestas autem iniunae diaboli et non 
Dei, et cuius horum opera fecent rex, 
eius minister ent, cuius opera feoent. 
Igitur dum facit lustitiam, vicanus est 
regiB eeterni, mmister autem diaboii 
dum declinet ad imunam.’* 

* Id., 1 . 8. 6 (fol. 6b) ; Et quod sub 
lege esse debeat, cum eit Dei vioanus, 


evidenter apparet ad Rimilitudinom 
Jesu Christi cuius vices gent in terns. 
Quia verax Dei misennordia cum ad 
reparandum humanum genus inofta- 
biliter ei niulta Buppotorenfc, hano 
potissuuam elegent viam, qua ad de- 
struendum opus diaboli non virtute 
utoretui potontiflE, aed lustitise ratione. 
Et SIC esse voluit sub lege, ut eoa, 
qui sub lege orant redimeret. Noimt 
euim uti vinbus sod ludicio. Sic 
enim beata Dei gemtnx, virgo Maria, 
mater domini, qua? singulan pnvi- 
legio supra legem fuit, pro osten- 
dendo tamen humilitatis exemplo 
legalibus subdi non refugit institutia. 
Sic ergo rex, ne potestas sua maneat 
infrenata.’* 

® Id.,iu. 9. 3 (fol. 107b) : “ Temperet 
Igitur potentiam suam per legem que 
fraenum est potentise.” 
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and evidently felt that this might mislead men, and he there- 
fore lays it down that not everything which it may be thought 
that the king wills has the force of law, but only that which 
is promulgated by the king’s authority, with the counsel of 
his great men, and after due deliberation.^ Again, in other 
passages which we have already quoted,^ in which he sets out 
the great importance of imwritten and customary law in 
England, he says that it is reasonable to call the English 
laws, though unwritten, “ laws,” for that has the force of law 
which is set out and approved with the counsel and consent 
of the gi'eat men, and the general approval of the common- 
wealth, by the authority of the king.® 

And again, when these laws have been approved by the 
custom of those concerned, and by the oath of the king, they 
cannot be abrogated or changed without the consent of all 
those by whose counsel and consent they were made.* The 
law is not something which the king makes or unmakes at his 
pleasure, but rather represents an authority which even the 
king cannot override. 

The king is indeed the supreme administrator of law, and 


' Id,, 111 . 9. 3 (fol, 107) , “ Nihil eaim 
ahud potest rex in terns, cum sit Dei 
minister et vicarius, msi id solum quod 
do lure potest, iiec obstat quod djcitur, 
ijund priiicipi placet, legis habot \ ig- 
orem, quia sequitur in hne logis, ‘cum 
lego regia qua* de impeno enis lata ost,’ 
xd eat non quu quid \ oluntato rcgis 
ieraere prupsumjituin cst, bed ammo 
condondi mra, eed quod magnatuiu 
suorum conaiho, lege auctoritatom 
prteatante, ©t liabita super hoc de- 
liberation© ©t tractatu, rect© fuont 
diftmitum . ’ ’ 

Cf. Dig., i. 4. 1 (Just. 1 . 2. 6). 

- Cf. pp. 41, 42, 4S. 

® Id,,]. 1. 2 (fol. J)j “Cum autein 
fere in ommbus regionibus utatur legi- 
bus et lure senpto, sola Anglia usa est 
in 8 U 18 dnibus luro non aenpto et 
conauetudine. In ea quidem ex non 
Bcripto lus verut, quod usus com- 
probavit. Sed non erit absurdum 


leges Anghcanas, beet non scrqitas, 
leges appoJlare, cum legis vigorem 
habcat quidquid d© conailio ©t do 
consensu juagnatum et reipublicse 
communi bponsione, anctoritate regia 
sivo piiDcipis preecodento, lusto fuent 
dithmtum et approbatum.” 

Cf I’apmiaii in Digest, i. 3. 1. 

* Id., 1 . 2. b (fol lb) : “ Huiusmodi 
vero leges Aiighcaiidi ct consuetudines, 
regum auctontate lubent quandoque, 
quandoque vetant, et quandoque vin- 
dicant ot puiuunt transgrossores. 
Qua* quidem, cum fueiint approbatap 
consensu utentium, ©t eacramonto 
regum confirmatan, mutan non pote- 
runt nec dcotiui aino conimum con- 
sensu eorum omnium, quorum conailio 
ot consensu fuerunt promulgato*. In 
lueliua tamen converti poseunt, etiam 
Bine eorum consensu, quia non de- 
struitur quod in melius commutatur.“ 
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Bracton uses strong phrases to describe the need of submission 
to his authority ; but here we come upon a somewhat difficult 
question of interpretation . We have, in the first place, several 
passages which seem to state very emphatically that the king 
has no superior, and that no one can judge his actions. In the 
first of these Bracton, after enumerating the various classes or 
orders of men in the State, says that all are under the king, and 
he is under no man, but only under God ; he has no equal in 
his kingdom, much less a superior ; the king must be under no 
man, but only under God and the law, for it is the law which 
makes him king.^ In another passage it is said that no one can 
dispute the king’s charters, nor his actions, not even the “ jus- 
ticiarii,” nor can anj one interpret them except himself,^ and 
this corresponds with another passage in which it is said that 
a complaint against the king can only be made by way of 
supplication to him, for no writ runs against the king, and if 
he will not correct or amend what is compl.iniod of, he must 
be loft to the judgment ot God.® 

So far we have apparently clear statements of the position of 

* Id .,1 8. 6 (fol 6b): “ Sunt etiam dubitatio onatur, possunt ©am inter- 
BUb reg© liben homines ©t eervi ot eius pretari. Etiam m dubns et ohsouns, vel 
potestate stibiecti, ot omnes (|ui<Mm si ahqua dicfcio duos oontmeat Intel* 
sub eo, et ips© sub nullo, nisi tantum Jertus, domiiii rogis erit ©xpoctanda 
Bub deo. Parem autcm non habot rex int-eTprotatio voluntaB, ( um eius sit 
m regno suo, quia sic amitteret pra.,- mterpretan, cuius est condero. Et 
ceptum* cum par in parem non habeat otiam si otnnino Bit falsa propter rasju- 
izziporiiim . Item nee multo fortius lam, vel quia forte signum appositum 
eupenorem, nec potentiorem habere est adultennum, melius et tutius e8t» 
debet, quia aic esset inferior eihi sub quod coram ipso rege procedat ludi* 
lectis, et infonoros pares esse non cium.” 
possunt potentionbue. Ipse autcm rex Cf Cod., i 14. 12. 3 

non debet esse sub homine, eed sub deo * Id , i. 8 6 (fol 6b) “ Non debet 

et sub leg©, quia lex facit regem osse maior eo (>.e., rege) in regni suo in 

Cf. id., lu. 9. 3 (fol. 107) • ‘ Poteutia exhibition© luris, miiumus autem ess© 

vero omnes sibi subditos debet praecol debet, vel quasi, in ludicio suscipiendo, 
lere. Parem autem habere non debet, si petat. Si autem ab eo petatur, cum 
nec multo fortius supenorem, maxinie breve non currat contra ipsura, locus 

in lusfitia exhibenda, ut dicatur vex© ent supplicationi, quod factum suum 

d© eo, magnuB dominus noster, et corngat et emendet, quod quidem si 
magna virtue oius, &c.” non fecent, satis sufficit ei ad poenam, 

• Id., u. 16. 3 (fol. 34) : “ De cartis quod deum expectet ultorem. Nemo 

vero regiis et factis regum, non debent quidexu d© factis suis praiesunaat dis- 

nec poraunt lusticiarii, nec pnvat® per- putare, nee multo fortius contra factum 
sons© disputare, nec etiom, si in illis suum venire.*’ 
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Bracton, but the matter is not as clear as it looks. The last 
passage cited begins with the words, “ non debet esse maior eo 
in regno suo in exhibitione iuiis, minimus autem esse debet, vel 
quasi, in iudicio suscipiendo, si petat,” and the same principle 
is set out in a passage in a later Book, “ licet in iustitia recipi- 
enda minimo de regno suo comparetur.” ^ We have just cited 
the words which immediately precede this. The king should 
have no equal, much less a superior, especially in administering 
justice, but in receiving justice he is like the humblest in his 
kingdom. 

In another passage Bracton, in discussing the question 
against whom the Assize of Novel Disseisin may be de- 
manded, says that this cannot be claimed against the king or 
prince or other person who has no superior but God ; in such 
a ease there is pLice only for supplication that he should 
amend his action, and if he will not do this he must be left to 
the judgment of God, who says “ Vengeance is mine, and I will 
repay.” But then, with a sudden turn of thought, Bracton adds 
that some may say that in such a case the ” uiiiversitas regni ” 
and the “ baronagium ” may and should correct and amend the 
king’s action in the king's court (C’uria).^ 

And this brings us to a passage which seems, at first sight at 
least, wholly inconsistent with the conception of the position of 
the king presented in those passages which we first cited. We 
have just considered the first part of this passage, in which it 
IS laid down that no one may dispute the king’s charters or 


^ Id., m. 9 3 ^fol 107). Cf, pp. 36, 
36 (note 1), 

® Id., IV. 10: Si autom pnnceps 
vel rex, vei ahuR qui superiorem non 
hobuent msi dominum, contra ipsum 
non habebitur romedium per sssisam, 
immo tantura iocus erifc supplicationi 
ut factum 8uum corngat ©t emendet, 
quod SI non fecerit, sufficiat ©i pro 
po©na quod dominum ©xpectet ultorem, 
qui dicit : mihi vindictam, ot ogo re- 
tnbuajn, msi sit qiu dicat, quod uni- 
versitas legm ©t baronagium suum hoc 
facer© possit et debeat in curia ipsiua 
regiB,’* 


Cf. Maitland, ‘ Bracton’s Note-Book,’ 
vol. I p. 29. 

I must oxpreos my great obligations 
to Or Ludwik Ehriicb of Exeter Cnl- 
lego, Oxford, who very kindly allowed 
me to read some of his preliminary 
studies for the treatise on proceedings 
against the king m medneval English 
law which he is preparing. He has 
drawn my attention to the passage 
just discussed, and I have found hiB 
studies most suggestive and illuminat- 
ing. Dr Ehrlich’s work is now pub- 
lished in vol. vi. of tho ‘ Oxford 
Studies m Social and Legal History.* 
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acts, but it continues in a different strain. The king has a 
superior, that is God, and the law by which he is made king ; 
and also he has his court, namely counts and barons, for counts 
are so called as being the king’s associates, and he who has 
an associate has a master ; if therefore the king should be 
without a bridle, that is without law, they should impose a 
bridle upon him.^ 

It is certainly difficult to reconcile this statement with those 
in other passages which we have already considered, in which 
it is said very emphatically that the king is under no man, that 
he has no equal or superior, except God and the law.* It 
seems most probable that the passage has been interpolated 
into the text of Bracton’s work ; ® but while it is difficult to 
think that Bracton would himself have used these terms, it is 
not clear whether he would have repudiated the substance of 
them. It is true that in the passages which we have just cited 
he says that if the king refuses to do justice, he must be left to 
the judgment of God,^ but against this must be set the phrase 

^ Bracton, ii. 16. 3 (fol 34} “Item eubdito« noluorunt lust© indicar© ’ , et 
lactum regis nec chartam potest qms in fine, iigatis eorum manibus et podi- 
judicare, ita quod fuctuia domini regis bus mittet cos in caminum igiuu, et 
imtetur. 6ed dicer© potent quis, tonobras exteriores, ubi ©nt fletus ©t 
quod rex lustitiam focorit, ot bene, stridor derifium ’’ 

•t si hoc, ©adorn ration© quod male, * Cf e'^p pj) 67 and 70. 

et ita imponere ei quod imunom * Cf Maitland, ‘ Bracton’s Note- 
eznendet, n© mcidat rex ot lunUttaru Book,’ \ol i. pp 28 33, and vol. i. 

m indicium viventn Dei propter pp. 252 and 332 of the edition of the 
iniunam. Rex autem habot supon text of Braoton which is being brought 
orem, Deuiii scilicet. Item logoin, per out bj George E Woodbine, Assistant 
quam faotus est rex Item curiam Professor of History at Yale. Pro« 
suam, videlicet comites, et barones, feseor Woodbine has come to the con- 
quia comitea dicuntur quasi aocii rcgis, elusion that while the passage is con- 
et qui habet sociuni, habet magistrum. tamed in one group of MSS., this 

Et ideo 81 rex fuent sine frseno, i sm© evidence cannot be accepted against 
Sege, debent oi fricnum apponere, nisi that of two other groups of MSS, ■which 
ipsimet fuerint cum rege sine frjeno omit it. Cf., however, Dr Ehrlich’s 
Et turn clamabunt subditi ©t dicent, work just mentioned, pp. 202-205. I 
*^Doinme Jeaus, in chamo ©t fraano am glad to have the opportunity of 
maxillas eorum constnngo.* Ad quos expressing the great satisfaction which 
Bommus, * Vocabo super eos gentem students of mediceval law will feel that 
Bobustam et longinquaro et ignotam. Professor Woodbine has been able to 
CUIUS linguam ignorabunt, quae des- make such substantial progress with 
tiruet eos, et evellet radices eorum de his great enterprise, 
terra, et a talibus indicabuntur, quia ^ Cf i. 8, 6 : and iv. 10. 
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“ minimus autem esse debet, vel quasi, in iudicio suscipiendo, 
si petat,” ^ the more general but very emphatic statement that 
the king is under the law,® and the reference to the possibility 
that the “ Universitas Eegni ” and the “ Baronagium ” may 
correct the king’s unjust action.® It should also be observed 
that in a passage which also we have already cited, Bracton 
describes the king as the vicar of Grod if he does justice, but the 
minister of the devil if he turns to injustice, and he uses phrases, 
derived in part from St Isidore of Seville, that the title of king 
is derived from good ruling, not from mere reigning, for he is 
a king while he rules well, but a tyrant when he oppresses the 
people which is entrusted to him.* It is indeed impossible to 
say with absolute confidence what Bracton may have implied 
in using the designation “ tyrant ” of the unjust king, but it 
must be borne in mind that in the common usage of mediaeval 
writers this is generally employed to describe a ruler who 
either never had, or had ceased to have, any claim on the 
obedience of his subjects.® 

We are, however, not so much concerned with the question 
whether the words represent the opinion of Bracton, or of some 
other contemporary writer. There seems to be no reason to 
think that the words, although interpolated, belong to a later 
time. They are important to us on accoimt of their correspon- 
dence with the principles of other feudal jurists. The principle 
which they represent is the principle of some of the most 
iiuportant of these. The Assizes of Jerusalem set out very 
clearly that the king is subject to the law, and that the court 
is the tribunal to which any one who feels himself aggrieved 
by the king or lord can appeal, that it is responsible for the 
maintenance of the law, if necessary even against the king, and 
they cite cases in which this principle had been carried out in 
action.® The ‘ Sachsenspiegel ’ seems definitely to lay down the 


’ Ct. iii. 9, 3. 

‘ Cf. p. 67. 

* Cf. iv. 10. 

* Id., iii. 9. 3 (fol. 107b); “ Igitur 
dum facit iustitiam, vicaxius est regis 
eterni, minister autem diaboli dum 
declinet ad ixiiuriam. Dicitur enim rex 


a bene regendo, et non a regnando, 
quia rex est dum bene regit, tyrannus 
dum populum sibi creditum violenta 
opprimit dominatione.*’ Cf. St Xdisore 
of Seville, Efcym,, ix. 3. 

® Cf. Part II. of this volume, chap. v. 

* Cf. pp. 62-59. 
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doctrine that even the king is answerable to one who can judge 
him.* The ‘ Etablissements of St Louis ’ are clear that even in 
the case of the King of France the vassal can demand justice 
of him in his Court, and that if the king refuses to give this he 
can make war upon the king, and can require his sub-vassals to 
follow him.® And though Beaumanoir does not commit himself 
to any definite statement about the coercion of the king, he 
does emphatically set out the general principle of the supremacy 
of the court as determining the mutual obligation of lord and 
vassal.® 

It is, we think, clear that the feudal system was in its essence 
a system of contractual relations, and that the contract was 
binding upon both parties, on the lord as much as on the 
vassal. Whatever else may be said about it, one thing is clear, 
and that is that feudalism represents the antithesis to the 
conception of an autocratic or absolute government. 


* Cf. p. 61. 

• Cf. pp. 62. 03. 


> Cf. pp. 63.68. 
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CHAPTER V. 

FEUDALISM AND THE NATION. 

It may be urged that the tendency of feudalism was really 
anarchical and disintegrating, that it tended to arrest or retard 
the development of the conception of the national society or 
state, that the principle of the loyalty which the vassal owed 
to his immediate lord was really inconsistent with the concep- 
tion of the authority of the whole community and its head. 
There is a great amount of truth in such a contention, and wo 
must therefore consider the matter in some detail, but briefly. 

In an earlier chapter attention has been drawn to tlie 
contrast, which finds expression in some of the epic poetry, 
between the personal loyalty and devotion which the vassal 
owes to his immediate lord and the iudifl'erence and even con- 
tempt for the overlord or king.^ There is no doubt that we 
have here a forcible exjiression of an anti-national and disin- 
tegrating character in feudalism. The truth is that the feudal 
system, whatever may have been its remoter origins, took 
shape during those years when the dissolution of the Carolingian 
empire and the invasions of tJie Northmen and Magyars reduced 
Europe to an extreme confusion, and that its characteristics are 
related to the absence of such a well-organised government as 
might give the private man adequate protection. In the 
absence of strong central or national authorities, men had to 
turn for protection to the nearest power which seemed to be 
capable of rendering this. At the same time all those juris- 
dictions, which had once represented the delegated authority of 
the Carolingian emperors and kings, tended to become heredi- 

’ Ct. pp. 28, 2». 
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tary. When Europe began to recover from the anarchical con- 
fusions of the late ninth century and the early tenth century, 
the new conditions were firmly established, and the great 
national organisations which gradually formed themselves out of 
the ruins of the Carolingian empire were at first rather groups 
of serai-indejjendent territories or states than compacted ad- 
ministrative unities. It would be outside of our province to 
examine the varieties of these conditions as they present them- 
selves to us in Germany or Italy, in France or England. We 
must bear in mind that the conditions varied greatly in detail ; 
it is enough for our purpose to recognise that in spite of these 
variations the conditions were sub.stantially similar. 

It was the characteristic of feudal society that the local and 
personal attachments were strong, while the relations to the 
central authorities were comparatively weak and fluctuating. 
This is the fact which lies behind the weakness of the overlord 
or king and the imwer of the immediate lord. The great 
feudatories no doubt owed allegiance to the king or emperor, 
but the vassals of the great feudatories had at first probably no 
very clearly defined relations to the overlord. We have now to 
recognise that while this was true, and while in Germany the 
process of national consolidation was overpowered by the terri- 
torial principle, in England and France, and ultimately in the 
other European states, the national imity triumphed over these 
disintegrating forces. The truth is that while feudalism was 
based primarily upon the relations between a man and his 
immediate lord, the principle of the national state was, though 
imdeveloped, older, and soon began to reassert itself, so that 
at least as early as the eleventh and twelfth centuries the 
principle of a direct relation between all free men and the 
king began to be firmly established. Students of English 
constitutional history will remember the significance of the 
action of Wilham the Conqueror in requiring aU landowners 
to take the oath of fidelity to himself, whosesoever men they 
were.^ We have now to observe that this principle is em- 

^ The important passages are cited Florence of Worcester ; “ Nec multo 
in Stubbs’s * Constitutional History of post mandavit ut archiepiscopi* epis* 
Sngland,’ section 96. copi, abbatea, comites, barones, et vice* 
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bodied in the feudal law books of the twelfth and thirteenth 
centuries. 

Jean d’lbehn makes it clear that in the kingdom of Jerusa- 
lem it was established as law after the war between Amauri I. 
and Girard of Seeste (Sidon) that the sub-vassals as well as 
the tenants-in-chief had to take the oath of allegiance (ligece) 
to the chief lord, the king, and that he could require the in- 
habitants of cities and castles held by his vassals to swear 
fealty to himself.^ In another passage he lays it down that 
when any man does homage in the kingdom of Jerusalem to 
any one else than the chief lord he must not do “ ligece,” for no 
one can do “ ligece ” to more than one man, and all the vassals 
of the vaissals are bound to do “ligece” to the chief lord of the 
kingdom.^ In another place again he describes the mode in 
which the sub-vassal makes allegiance to the chief lord of the 
kingdom ; he is to kneel and, placing his hands between those of 
the chief lord, is to say, “ Sire, I make you allegiance (ligece) 
according to the Assize for such and such a hef, which I hold 
of such and such a person, and promise to guard and protect 

coznites curn 8ui«i militibus, die Kalen- aussi les homes de ces homos do 
darum Augustarum sibi oockUToront chascune court par . et que si la 
Sarosbona; , quo cum venissent, milites rei \oloit oveir la feaute des gens qm 
eorum sibi tidelitatom contra omnes ostoient maiiant cit6s» ot 6b chas> 
homines lurare coegit.” tiaux, ot 6s bors, quo ces homes 

Anglo Saxon Chromclo : “ Thffir him tenoient do lui, que il h juracent toz 
comon to his witan and eallo tha feaute, et que iJ li fucent tenus par 
landsittende men the ahtes wieron cette foaut6 de ce quo les homes de 
ofer eall Engleland, wairon thees ccs homes li sont tenus par la ligeoe 
mannes men the hi wseron, and ealle faite par Tassise au cluof seignor.” 
hi bugon to him and wairou his menn Cf. id., 199. 

and him hold athos sworon thoct hi * Id , 195 : “ Et qui fait homage de 
wolden ongean ealle othre men him chose qui seit ou reiaumo h autre qu© au 
holden beon.” chief seignor il 1© deit faire on la maniere 

* Jean d’lbelin, 140 : “ Et fu cello deeaus devisi©6, mais qu© tant que il ne 
osaiae enei faite et establie, que lee li deit pas faire ligece ; por ce que nul 

homes des homes dou chief seignor dou home ne peut faire plus d’une ligeoe, 

reiaume feisent ligoc© au chief seignor et qu© toz les homes des homes dou 
dou reiaume, par Tassise, dee fids quils chief seignor dou reiaume li deivent 

tenoient de oes homes, et que toz faire ligece par Tassise , et puisque I’on 

ciaus qui avoient fait homage au chief li deit la ligece, I’on no la peut & autre 

seignor, fust par I’assise ou autrement, faire sanz mesprendre vera lui.*’ 
fuoent tenus les uns as autres, et 
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you against any who may live or die, as I am bound to do 
by the allegiance (ligece) made according to the Assize.” The 
chief lord kisses him and replies, “ And I receive you in the 
faith of God and in my own, as I ought to do in accordance 
with the allegiance (ligece) made according to the Assize.” 
When they have thus made allegiance the sub-vassals are 
bound to defend and support the chief lord against every 
one, and even again.st their immediate lord under certain 
conditions. If the chief lord has a dispute or war with any 
one of their lords, tlje sub- vassals are to remind their lord that 
they are the liegemen of the chief lord, and to request him to 
demand that the dispute should be submitted to the judgment 
of the court. If the chief lord refuses to do justice in his 
court, they will follow their lord, but if he refuses to take these 
steps within forty days, or if within that time he takes action 
against the chief lord, they will forsake him and support the 
chief lord.' Again, Jean dTbelin says that if any lord is doing 
wrong to the chief lord, without his knowledge, the sub-vassals 


^ Joan d’llH'lin, 107: “Quant los 
homes des homoH don chief eeijjnor dou 
reiaumo font au chief soignor la ligece 
par Vtissise, colui qiii la fait fioit entro a 
genoille devant lui et metre cea mainsi 
jointos ontre les soofj, et dire Ji : ‘ Sire, 
jc voz fais la ligece par I'assiso do tel 
quo jo tierib do tel,’ et iiomor colui 
do qui il tionl lo lie ot <lire quole ©st lo 
fi6 ; ‘ ot voz promet a garder ©t a 

sauvor centre totes nons qui vivro et 
morir puissent, si como jo fair© lo dei 
de ligoce faito par Taeisiae.’ Et lo 
BOignor li deit roepondro ; ‘ Et je ensi 
voz recei.9 ©n Dieu fei ot on la meie 
come je fair© lo dci de ligeco faito par 
I’assiae.* Et baisier 1© on la boucho 
on foi. Et quant la ligoce ©st ainai 
faito, les homes qui I’ont fnite soiit 
tenus ou aeignor do garder le et do 
sauver centre totes nons qui vivr© ©t 
morir puissent, mais que ©neontre lenr 
seignor de cui il tienent lo fio, per 
quei il out faito la ligece par I’assise ; 
et en tele maoiere que ce il avion! que 
le chief seignor ait coutens ou guerre 


ii aucun des seignors de ces homos qin 
li ont fait la dito ligeco, ciaus homes 
deivent venir ii leur seignor et dirt* 
li • * Sire voz sav6s quo nous aomes 

homos liges dou chief seignor dou 
roiaum© devout voz ; por quoi noz no 
devoriz ©stre contre lui, bi en lui ne 
romaint : si voz prions ©t roquerons quo 
voz adrossi6s vers lui, et que voz li 
mand^s qu© il voz maint par I’esgart do 
sa court. Et c© vos co n© faites dedenz 
quarante jors, nos vos guerpirons 
et irons a lui aidior ot conseillers 
oontro voz, se en lui ne remaint. Et 
8© voz faites ce qu© noz voz requeronz, 
ot il voz faut d© droit fair© par sa 
court, nos n© voz guerpirons pas. Mais 
se voz dedonz ceaus quarante jors 
feiesides choBO qui fust contr© lui, noz 
n© le soufrinons pas bb noa 1© porieiis 
amonder n© dostorber son mal ; ot se 
noz ne le porieens dostorber, nos voz 
gU^rpirieens lore ot iriemes k lui ©t 
feriens vem lui ce que nos devenens.’ ’’ 
Cf. id., 198. 
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must remonstrate with their lord, and if necessary must join 
the chief lord against him.^ Again, the close relation between 
the chief lord and the sub-vassal is illustrated by the principle 
that the chief lord is bound to protect him against his immedi- 
ate lord, if he acts unjustly and without the authority of his 
court, and to replace him in his flef if he has been tmjustly de- 
prived of it.® These principles are stated in much the same 
terms also by Philip of Novara.® 

It is clear therefore that even in a typical feudal constitution 
such as that of the kingdom of Jerusalem m the twelftli century, 
the principle of the supremacy of the central or national organ- 
isation over the relations between the vassal and his immediate 
lord was already fully recognised. It is perhaps scarcely 
necessary to point out that this principle is clearly set out in 
Glanvill with regard to England in the twelfth century, but it 
is worth while to notice that he makes a distinction between 
the homage which a man may make to different lords for differ- 
ent fiefs, and the liege obligation (ligancia) which he can only 
make to that lord from whom he holds his “ capitale tenemen- 
tum.” The distinction is not the same as that in the Assizes of 
Jerusalem, but it is parallel to it. Glanvill makes it clear that 
in doing homage to any lord, there must always be reserved the 
faith which he owes to the king, and that the sub-vassal must 
follow the king even agamst his lord.* 

If we turn to France wc find the principle of the reservation 


‘ Id., 109. 

“ Id , 200 

^ Philip of Novara, 51. 

* Glanvill, IX. 1 . ‘ Potest autom 

quis plura hoinagia diversis Dominis 
facere do Feodis divorsia divorsorum 
Dominorura . eed imuin eorum oportet 
ease prsecipuurn, et cum Ugancia fac- 
tum : ilh Bcihcet Dommo faciendum, 
a quo tenet suum capitale tenementum 
la qui homagium facere debet. Fieri 
autem debet homagium sub hac forma, 
scilicet ut 18 qui homagium facer© 
debet ita fiat homo Domini sui, quod 
fidem illi portet de illo tenemento unde 
homagium suum prsestat, et quod 
©lua m omnibus terrenum honorem 


servet, salva fido debita dommo Hegi 
et hserodibuB suir. Kx hoc liquet 
quod vasallus non potosb Dominum 
suum iiifeatare, salva fido homagii sui : 
nisi forte se defendondo, vel nisi ex 
pra*c«pto pimcipiH cum ©o iverit contra 
Dominum auum in exorcitum.” 

Cf. ‘ Summa d© legibus,’ xiii. 1 : 
“ Fidelitatem autum tenentur onuies 
residontea in provincia duci facer© et 
servorc . . . Omnes enim in Normanma 
tenentur fidelitatem principi obser- 
vare. Unde homagium vel fidelitatem 
alicuius nullus debet recipere, niei 
salva priQcipis fidelitate , quod eciam 
est m eorum receptione speoialiter 
©xpnmendum.** 
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of fidelity to tlie Wing is clearly stated in the thirteenth 
century by the author of the ‘ Jostioe et Piet.' The king, he 
says, must hold of no one : dukes, counts, &c., may hold of 
each other, and become each other’s men, but always, saving 
the dignity of the king, against whom no homage is of any 
authority. “ Chastelain,” “ vavasor,” citizens and villains are 
under others, but aU are under the king.^ Again, Beaumanoir 
sets out very distinctly the principle that the obligation of the 
vassal to follow his lord in battle does not extend to the case 
when the vassal is called upon to follow against the overlord 
or the king.® 

The only writer in whom we have found some suggestion of 
ambiguity about the matter is one of the Lombard civilians of 
the thirteenth century, who also wrote on feudal law, James of 
Ardizone. He seems indeed to agree himself with the jurists 
already cited that the sub-vassal is not bound to follow his 
feudal superior against the overlord, and that he is rather to be 
rewarded if he refuses to follow his lord against the “ prince ” 
and the patria,” for every man is bound to defend the 
“ patria,” and the ” prince ” is to be preferred to every other 
creature ; but he mentions, apparently as a view which was 
maintained by some, that a vassal is bound to help his lord 
against another superior, and is not to be punished for this. 
The phrase is indeed ambiguous, but it leaves upon one’s mind 
the impression that the “ alter superior ” is his lord’s superior.® 


^ ‘Jostice ot Piet/ i. 16. 1: ** Li 
rois ne doit tenir de null. Due, conte, 
visoonte, baron puent tenir h un dee 
autrea ot devenir home, sauf la dignity 
le roi, centre qui homago ne vaut 
nenB. Chastelain, vavasor, citaon. 
vilain. sont souzmis k oels que nous 
avons devant nomez. £t tuit sont 
soz la mam au roi.*’ 

A Beaumanoir. li. 65 : ** Cil qui sont 
semont pour aidier leur seigneurs 
oontre leur anemia ou por aidier leur 
seigneurs k leur mesons defendre. ne 
doivent pas contremander ne querre 
nul delai. £t s'll contremandent ne 
ne quierent delai. il ne gardent pas 


bion lor foi vers leur seigne'urs. Et 
quant il faillont a lour seigneur en tel 
besoing, li deservent d. perdre leur fief , 
ne il ne se pueent escuser par essome. 
puis qu’il Boient ou pais ot que la 
guerre ne soit oontre cell de qui leur 
seigneur tieiient leur hommage, ou 
centre le conte qui est leur souverams, 
ou centre le roi qui est par desseur 
fcoua.’* 

* Jacobus de Ardizone — ‘Summa 
Feudorum/ 69 r “ Item excusatur si 
dominuB vult quod eiim adjuvet contra 
dominum ipsius domini : nam si eum 
ofEenderet. nisi ei satisfoceret. feudo 
privaretur, ut in tit. de feu. & 
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It is easy to recognise that the question here raised was a 
difficult one, and that it would arise specially under Italian 
conditions ; but it is important to observe that even in Italy the 
principle of the reservation of fideUty to the overlord, or to 
the prince, was very definitely maintained. We must, however, 
allow for the great influence which the Boman jurisprudence 
would exercise upon the judgment of James of Ardizone. 


There is indeed no doubt that in the judgment of the feudal 
jurists of the thirteenth century the king has a full jurisdiction 
over all persons within his kingdom. 

The author of the ‘Sachsenspiegel’ lays down this doctrine 
with great clearness and emphasis. The king, he says, is the 
common (ordinary) judge over all men. Every man has his 
right (law) before the king, all authority is delegated by him. 
Whenever and wherever the king is himself present all other 
jurisdictions are superseded, and all prisoners must be brought 
before him, any person refusing to do this will be put under 
the ban, and any man who is aggrieved by a judgment can 
appeal to the king.i These phrases are very comprehensive in 


benefic. 1. imponalem, § illud, et in 
alienando feudum consensus maions 
domini debet intervoriiro, ut in pra* 
dicta consti. pnmo respon. 6c § pnmo. 
Vel dicutui' quod bone tonetur vasallus 
adiuvuro doniiimm contrn altonim 
Hupenorcm, ot non puniatur, qnin in 
servitio domini sui facit, aiguiiion. ff. 
de iiiiur. I. sed unius, ^ si Justus — in 
fi. de qua inaioria notavi ‘iipra eadem 
sumina, § item si vasallus vasalli, et 
^ ubi vero plures. Item servub vasolli 
excusatur, si dominuh> foudi fit tat ut 
eum jidiuvet contra dominum bervi, 
in eiuuft ost petestni/e ; cum servus 
sequendo dominum non puniatur, cum 
necessitate potestatis domini excusetur 
servus parendo domino (ut fl ad 
legem Cornelian d© fal 1. divus, § 
item senatus) licet dominus debeat 
damnari. 

Excusandus est vasallus et potius 
VOL. III. 


pr.cmio afHciondus, si non sor\jerit 
domino contra pnncipem vel patnam 
suom, ut in titulo de feudis et benefi. 
1. imperialem § ultimo, in titulo d© 
bucrti. et forma fide. 1 ilhid. . . > 
Qiiilibct onim debet patnam suam 
flefenrlcrc, (ut in Lombar. do his qtu 
patnnm defen. 1. prima ot ultima) et 
non potest pater luru patrne potostatis 
resietere, quominuR patricp ubsequatur, 
(ut ff. de muneribus et hononbus, 1. 
honor. § ploboi, in fine) et pnneeps 
Omni creatura^ pra.‘ferondus, ut m 
titulo, d© maioritate et obedient, c, 
solite. Magna enim servitia ab uni- 
verais subditis debentur imperio, ut 
C. do operibus publicis 1. quicumqu© 
locus.’* 

^ ‘ Sachsen'=5pipgel,’ iii. 26. 1 : “Die 
koxung IS gemenc richtere over al.“ 

Id., 111 . 33. 1 : “ lewelk man hevet 
Bin recht vor’me konmge.” 

Id., lu. 62. 2 : “Den konmg kuset 
F 
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their nature, and, while this is not the place to discuss their 
actual constitutional significance in the administration and 
judicial organisation of the empire, they are yet of great 
importance as indicating how far at least in theory the national 
conception had imposed itself upon the feudal. 

The same principle is set out in the ‘ Summa de legibus,’ 
one of tlie Norman law books of the thirteenth century. The 
prince alone has “ plena iurisdictio ’’ over all disputes brought 
to him,i and again in another place, the jurisdiction of the 
feudal lord is severely limited to certain cases, for all “ ius- 
ticiatio personarum ” belongs in Normandy to the Duke, in 
virtue of the fealty which all men owe to him ; and again, 
jurisdiction over the bodies of all men, small or great, belongs 
in Normandy to the Duke, inasmuch as they are bound by 
fidelity and allegiance to him alone.® 


man to richtoro ovor egen undo len 
unde over iewolkea mannoH lif. Die 
keisor ne mach aver in alien httidcn 
nioht sin, unde al urigoritthte nicht 
richten to allor tiot, dor umnio hot he 
den vorsten grafscap, unde don greven 
souJtheitdum.” 

Id., iii. 00. 2: “In Hvelko stat dc\s 
rikes de koning kumt binnon <lonio 
rike, dar is iiuo ledich luonto uimIo 
toln, unde in svelke lant lio kumt, dur 
is ime lodich dat gorichtc, dat he wol 
richteii mut alle die klago, die vor 
gerichte nicht begun!, noch nicht 
gelent ne sin. 3. Svenno die koning oc 
ulrest in dat land kumt, ho soien inio 
ledich sin aJle vangciio uppo rccht, 
unde man sal sio vor imo briiigen undo 
mit rechte venvinnen oder mit roclite 
laten, so man sie erst besonden mach, 
seder der tiet dat sie de koning eschet 
to rechte oder eine bodeii, to dom manne 
selven oder to ’me hove oder to ’me 
huse, dar sie gevangen sin oder hebbet 
gewesen. Weigeret man sie vore to 
bringene, sint man sie to rechto geeschet 
hevet, unde man dee getuch an des 
koninges boden hevet, man dut to hant 
in de achte alle die sie vengen, unde 
hus unde liide, die sie weder recht 
halden.” 


Id., 11 . 12. 4 : “ Schilt man en ordel, 
dos sal man lien an den hogesten 
richtere, unde to lest vor den koning ; 
dar sal dio nohtoro sine boden to geven, 
dio dar hortin wolk ire vulkome vor 
dome koninga.” 

Id . , i . 5 8 . 1 ; * ‘ S Venn© die greve kumt 
to des gogrefon ding©, so sal des 
gogreven gerielite nedor sin golegot. 
Also is des groven, Bvoniie die koning 
in simo grafscap kumt, dar so beide 
to antwerdo sin. Also is jowelkes 
riclitores, dar dio koning to antwerde 
i.s, dio klago ne ga denne uppe den 
koning.” 

* ‘ Summa do legibus,* li. 4 : “ Solus 
autom princeps plenam liabet iuris- 
dictionom do quorehs ad ipsum delatis 
omnibus laicalera.” 

* Id., vi. 8: “Preter hoc tamen 
sciendum eat quod pro debito prin* 
cipis, elapso tormino solutioni deputato, 
solet in dobitores iusticiatio fieri cor- 
poris, licet pro nuUo alio debito debeat 
corpus hominis iusticiari ; omnia enim 
iusticiatio in Normannia ad duoem 
portinet personarum propter fidelitatem 
quam ei debent ainguli obeervare. Sx 
quo eciam usitatum est in Normannia 
quod nuUus potest ab aliquo homagium 
recipere nisi salva fidelitate duels Nor- 
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The author of the ‘ Jostice et Piet,’ and Beaumanoir, main- 
tain the same doctrine in France. The author of ‘ Jostice et 
Piet ’ is indeed so much influenced by the Homan law that it 
may be held that he is to be considered rather as a civilian than 
a feudalist, but his treatment of the subject corresponds in 
principle with that of the feudal jurists. His phrases are note- 
worthy. The king has jurisdiction everywhere and always, he 
has plenary authority in everything, while others have it only 
in part.^ Again, the count or duke has “ jostice ” in his 
lands, but mider the king who is over him, the king must not 
indeed deprive him of this, so long as he does right, but the 
king can interfere to secure justice. The king holds of no one ; 
dukes, counts, viscounts, and barons can hold of each other, 
and become each other’s men, but always, saving the dignity of 
the king, against whom homage is of no avail, for all are under 
the hand of the king.^ 


nianni©, quod ociara est in reeoptione 
liomagii cxprimcnclum. 

Unde nec aliquis m Normannia 
hominia sui corpus potost vel debot 
priaonie mauciparo, luai coram eo do 
latrocinio fuent inaocutus vel in pro* 
eenti deprohensiiff, vcl eius servions 
fucrit, ut propositus, inoloiidinanus vel 
quoquo modo rerum puttrum receptor, 
quos arrestare potest quousque compo- 
tiirn debitum ct plepioa sufficientes 
liabuorit do oisdom. 

9. Ad bosci forisfactum garann© vel 
aquuTum dcfonsanim, vel costume de- 
tente, vcl bladorura, seu pratorum vel 
alioriiin huiusiiiodi, possunt hominos a 
dorniiii& feodorum arreatan . . . dum 
taninii ad presens forisfactum fuorint 
doprobonsi, et tantum detincri quousque 
namna, vel A*adia, vel plegioa habuerint 
dc dunmo illato restaurando et emenda, 
uLi debeat extorqueri. Si autom aliquo 
casu alio pro facto criminoso aliquis 
capiatur, justiciario debet reddi zndi- 
latc. 

10. Si autem dominus homini buo 
fecerit iniuriam feodi rationo, ad ducein 
pertinet cuna de aodem, nisi dominus, 
ei qv^B fuerit inteiposittiB, earn re- 


quisierit, qui iurisdictionem habeat 
foodalem.'* 

Id., cxiii. 1 : ‘‘Cum in Normannia 
omnium iurisdictio corporum ad ducem 
tarn pLobis pertincat quam magtiatum» 
eo quod iidelitate et ligancia soli 
principi tenoanturd’ 

* ‘Jostice ct Piet,’ i. 7. 6 : “ L’en 
demand© porquoi li roia uae par tot ot on 
toz tons de jundiction, cum aucun soit 
on son regno juridiction qui soie eat ? 
©t I’en rospont que en roi conferm6o est 
le poir de tot© la region, s’ll u© le done ; 
ot il a plenior peer on tot, c’ost a on- 
tendro poor do prodome ; et li autro si 
n’ont quo partio de poor, quar il ne 
sent apel6 qu’en partio de la cure, non 
pas en plonicr poor. 

Entou que rois ooniorrnS est aussi 
comme se chascuns metoit aa bone 
volenti en la soio. Enten ci reison* 
par que rois use cn chascuns leu de 
juridicion.” 

* Id., 13. 1 ; “ Contes a en ses 

terms on la cont6 sa jostice, sau lo roi 
qui est par dessus ; ne li rois ne li doit 
pas fiorbir aa jostice, tant oomme il fait 
droit. Li roia peut ce amender.” 

Id., 14. 1. “ Dus a on sa terre totes 
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Beamnanoir asserts very emphatically that the king is 
supreme over all jurisdictions and over all persons. In one 
passage of great importance which we have already discussed 
he explains the sense in which he uses the word “ souverain,” 
and says that while every baron is “ souverain ” in his own 
barony, the king is “ souverain ” over all, and has the charge 
of the whole kingdom, and therefore can make “ estabUsse- 
ments ” which are binding everywhere. No one is so great 
that he cannot be called before the king’s court, “ pour defaute 
de droit ou pour faus jugement.” ^ 

The whole conception is summed up by Bracton in an 
emphatic passage in which he lays down the principle that the 
king has the “ordinary ” jurisdiction and authority over all men 
who are in the kingdom, for all laws which belong to the crown 
and the laj authority and the temporal sword are in his hand ; 
it is he who holds justice and judgment, that is jurisdiction, 
so that it is by his jurisdiction, as being the minister and 


fieignones ot tote.-^ jouticos^ sauf le toi, 
qui est li par desus, k amender lo toilet 
qu'il a let, et sauf co que li rois a en la 
duch^e, ©t autroB par jutes causes.” 

Id.y 1 . 16. 1 : ” Li T 018 ne doit tonir 
de null. Due, cent©, vicomte, baron, 
puent tomr li uu des autres et dovemr 
home, sauf la dignity lo roi, cootio qui 
homage ne vaut riena. . . . £t tuit 
Ront soz la main au roi.” 

^ Beaumanoir, xxxiv. 1013 : Pour 
CO qu© nous parlous en cost hvre, en 
pluBOurH lieus, du BOu\erain, ot do ce 
qu’il puet et doit fere, li aucun pour- 
roient entendre, pour ce quo nous no 
nommons conte ne due, que ce fust 
du roi , mais en tous les lieus la ou li 
rois n’est pas nomm^s, nous ©iitendonR 
de ceus qui tienent en baroniiie, ear 
fhascuns barons ost souverain on sa 
barome. Voirs eat que le roi» est 
souverains par deasua tous, et a, de 
eon droit la general garde de tout eon 
roiaumo, par quoi il puet fere teus 
etabliBsemena co mm a il h plest pour le 
commuD pourfit, et ce qu’il establist 


doit estro tenu. Et so n’l a nul si 
giant desaoub li qui uo puist estro tree 
on sa court ])our defaute d© droit ou 
pour fans jugement et pour toua les 
cas qui touchuont le roi. Et pour c© 
qu’il est souverain par desseus toua, 
nous le nommons, quant noua parlona 
d’aucune souverainetd qui a Ii apar- 
tient.” 

Cf. xlviii. 1499 : “ Mes quant h 

Rois fot aucun estabhasemont esiieci- 
aument en Bon demaino, si baron ne 
lensent pae pour oe a user en leur 
terres, selonc lea anciennes couatumes. 
Mes quant h establisaemens eat gener- 
auB, il doit courre pur tout lo roiaume, 
et nous devons croiro que tel estab- 
liBsement aont fet par tree grant conaeil 
et pour le coinmun pourfit.” 

Cf. also XI. 322 . “ Qar toute la laie 
juridicion du roiaume est tenue du roi 
en fief ou en ameie fief. Et pour ce 
puet on venir en ea court, par voie de 
defaute de droit ou do faus jugement 
quant cil qui de lui tienout n’en font 
ce qu’il doivent.” 
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vicar of God, that he gives to every man that which is to be 
his.^ 


When we now endeavour to sum up the conclusions which 
arise from the study of the political theory of the feudal law 
hooks, it is evident that they represent very different principles 
from those which have been sometimes thought of as related to 
feudalism. The conception of personal devotion and loyalty, 
of an almost unquestioning obedience and fidelity of the vassal 
towards his lord, was no doubt of great importance, and the con- 
ception has left deeply marked traces in the structure and the 
sentiments of European political society. But it is also clear that 
the principle of loyalty did not, in the minds of the feudal law- 
yers, or, as we shall see further in the second part of the volume, 
in the judgment of mediaeval society in general, override other 
considerations of an ideal and rational kind. The feudal jurists 
recognised very clearly that all human relations, and not least 
the relations of lord and vassal, must be controlled by the prin- 
ciples of equity and justice, and that these principles found 
their embodiment in the law — the law which is the superior of 
kings and princes, which is the expression not of their will 
merely, but of justice, and of the custom and consent of the 
cojuimmity. It is clear that the feudal jurists conceived of the 
relations of vassal and lord as being limited and determined by 
the law, that lord and vassal were equally obliged to obey and 
to maintain the law, which prescribed the nature and extent of 
their mutual obligations. The rotation of lord and vassal was a 
contractual relation, the terms of the contract were proscribed 


^ Bracton, ii . 24 l{{ol.55b); “Nunc 
autem diccndum orit de hbertatibus, 
quis conccdei'e possit libertatom, ot 
quibue, et qualiter transferuntur, et 
qimhter possidentur vel quasi, ©t quali- 
tor per usum retinentur. Quis ? Et 
ficioiiclum, quod ipse dominus rex, qui 
ordmanam habet iurisdictionem et 
dignitatem et potestatem super omnes 


qui in regno suo sunt. Habet emm 
omnm iura m manii sua, quer* ad coro- 
nam ot luiealem pertinent potestatem 
et materialom gladium, qui pertinot ad 
rogm gubomooiilum. Habet etiam 
iustitiam et iudicium, qu® sunt iuris- 
dictionis, ut ex iurisdictione sua, sicut 
Dei minister et vicarius, tribuat unicui* 
quo quod suum fiient “ 
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by law, and the obligation of the contract was determined 

by law. 

Again, we have seen that while feudalism, in its great develop- 
ment in the tenth century, was the result of the operation 
of forces which were anarchical, or which at least tended 
to disintegrate the larger political organisations of Western 
Europe, these tendencies were rapidly checked by the growth 
of the principle tliat the feudal jurisdictions were subject to 
the control of the rising national systems, and that beyond 
the obligations of the vassal to his immediate lord every in- 
dividual free man owed allegiance to the national sovereign. 
We have considered the history of this movement as it is 
reflected in the feudal law books themselves, and have seen 
that at least as early as the twelfth and thirteenth centuries 
it was recognised that the royal or national authority was 
paramount over all other authorities. 

It is no doubt true that feudalism left for many centuries 
deep traces in the structure of Western society, and even on 
the theory of political relations, but it is also true that, when 
we consider the subject in the broadest way, feudahsm did not 
counteract the normal development of the political ideas of 
Western civilisation, but rather that in the end its main influ- 
ence went to further the growth of the principle that the 
community is governed by law, and that the ruler as much as 
the subject is bound to obey the law. 
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GENEEAL POLITICAL THEORY IN 
THE ELEVENTH AND TWELFTH CENTURIES. 

— ♦— 

CHAPTER I. 

NATURAL LAW AND EQUALITY. 

We now turn to tlie history of the general development of 
political ideas from the beginning of the tenth century to the 
end of the twelfth, that is, we can resume the history of these 
conceptions at the point where we left them in our first volume. 
We shall in doing this have occasion from time to time to 
take account of the influence of the three systems of law which 
we have considered, the feudal, the civil, and the canon law, 
but our main task is to trace this development in the general 
literature of those times, and in the principles expressed or 
implicit in the constitutional development of Europe. For the 
time being we shall not discuss directly the questions concerned 
with the relations of the temporal and spiritual powers. These 
became during this period so important that we propose to 
devote a separate volume to them. 

In considering the theories of the civilians and canonists we 
have seen how important was the conception of natural law in 
the Middle Ages, but we must not look for any detailed discus- 
sion of this in the literature which we have now to examine, 
for these writers were for the most part engaged in considering 
the principles of political society as they emerged in tjjp actual 
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controversies and conflicts of this time. On the other hand, 
there is enough to show us that so far as they reflected upon 
the matter they all thought under the terms of the contrast 
between the natural and conventional condition. 

This is specially clear in regard to the conception of human 
nature and its “natural ” characteristics. We are apt to think 
of medieval society as governed by the idea of distinctions of 
blood and birth, and these conceptions were not wholly unim- 
portant. It is, however, clear that, so far as men reflected 
upon the matter, they accepted the tradition of the later philo- 
sophical system of the ancient world, and of Christianity as 
handed down by the 'Christian Fathers and by the ci-vdl law, that 
there are no “natural” distinctions in human nature, and that 
all differences of rank and condition are conventional or 
“ positive.” 

We have dealt -with the subject as it is illustrated in the 
writings of the civilians and canonists in the second volume,^ 
and we only therefore add one citation from an ecclesiastical 
■writer. It is, however, specially signilicant to observe how 
emphatically the conception of the natural freedom of men is 
stated by some of the feudal lawyers. 

In the tenth century, in a work of that strange and eccentric 
prelate, Ratherius, Bishoi) of Verona, we lind a passage in which 
he urges upon Christian men that they should remember that 
God made all men equal in nature, and that it is quite possible 
that the subject may be a better man than his lord. The 
man who boasts of his noble blood should remember that we are 
all of one origin and are made of the same substance. In 
Christ we arc all one, redeemed with the same juice, reborn in 
the same baptism, and those who rend asunder the unity of 
the brotherhood by setting themselves over others are really 
denying the common fatherhood and redemption of men. In 
the sight of God we are only distinguished from each other so 
far as our actions are better ; the man who humbly serves 
is better than the man who arrogantly despises his fellow- 
men, he is nobler who observes the law of nature and does 
not repudiate his true origin, than he who violates that 

* Cf. vol. n. I'art I, chap. 4 ; J'art IT. t liap. 5. 
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friendship between men which is so great and natural a 
good.^ 

The passage is no doubt based mainly upon recollections of 
earlier writers, of the Fathers, and, probably through them, 
of Stoic writers like Seneca,* but it is representative of the 
normal judgment of mediajval thinkers. 

We may take as our first illustration from the feudal lawyers 
a very notable passage in the ‘ Sachsenspiegel.’ God, says the 
author, made all men in His own likeness, and redeemed man 
by His passion, the poor as well as the rich ; there were no 
slaves when the forefathers of the Germans first settled in the 
land ; slavery, or serfdom, began by violence and capture and 
luirighteous force ; the law of Moses required all slaves to be 
set free in the seventh year ; and the author holds that it is 
not in accordance with the truth or the will of God that one 
man shordd belong to another.* 


^ Ratlicnus of Verona — ‘ rra-loqni- 
orum/ 1. 10: “ Attoudo Dcum in 

principio creationis lunuano' dixisso : 
‘ Crt'KfJto Ht rniiltiplioanuui,’ , . . nt 
inU'lliffas homines non hominibas sed 
volatilibus, bcstiiQ et piscibns esse 
pru'luLos, omnesquo a Deo nutura 
frqiiales eonditofl, aed inirqualitate 
monim facientc, ahis alios intaiitum 
suppoftitos, ut iileruinque nliqui dorai- 
nentur etiam moIioribiiK. . . . Nota 
vero tu, quisqnis es, qui do fastu 
alti ^donaris abusive sanguinis ; cum 
omne liommum genus in terris simili 
feui'gat a1^ ortu, ct non ox alia, Kcd 
cx cndcm masaa conipositua, ox uno 
patri’, cx eademque, qua Korvorum 
quihhot, sis mati’e creatus. Qum sx 
omiich in Christo quoqii© uuum suinuK, 
uiio scilicet pretio rodempti, eodemque 
bajitismo renati : quiaquis ©aradem 
fratcrrutalis unitatem cajteris se pro- 
poiiendo scindere nititur, patornitatem 
hine (lubio iIIiub, redemptionem ot 
regenoratioriem quoque, qua ©ius fihi 
eflieunus, quantum in se est, ahnul- 
lare, et, ut ita dicam, abnegare pro- 
batur, Verum si soluminodo in hac 
a Deo parte discernimus, si melioros 


aliis in opcribus boni.s, et liumileB 
inveniamui* : convincitiu* raclior esse 
qui tibi .servit humihter, quam tu, 
qui otim dcH}>icis arroganfer ; nobilior, 
qm tibi, qnod promisit, o.xhibit 
fideliter, quam t.ii, qm cum dccipis 
mcndaciter ; goncrosior, qui iura 
nnturjv custodions, propnuin non 
dcserit ortum, qnam tu, qui vibiia 
vitia nutnens vim arnieitia' mag- 
nmnque o-t ntiluralo violas boruim.” 

^ Cf. vol. i. pp. 20-22, and chap. 10. 

‘ Sachscri.'^pjogcl,' iii. 42. 1: “Got 
lievet den man na imo solven gcbnldet, 
undo Iievet irio mit sinon niarter© 
goledegct, den etien also den antleren, 
ime IS dio arnie al.so besvas ala die 
riko. . . . 

3. Do man ok rccht irat satbe, do ne 
was nen dienstman, undo waren nl die 
lude vri, do unse vordoren her to 
lande quamen. An minen aimien 
no kan ik is nicht upgonomen na 
der warlieit, dat joman des anderen 
solo sin ; ok no hebbe wies non or- 
kunde. . . . 

4. . . . Don seveden manet gobot 
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We may put beside these phrases a passage from Beaumanoir 
in which he sets out the same principles, but in different 
terms. All men, he says, were at the beginning free, and of 
the same freedom, for all men are descended from one father 
and mother ; slavery (or serfdom) arose in many ways, such as 
that men were taken prisoners in war, or sold themselves into 
slavery on account of their poverty, or because they could not 
defend themselves against the unjust violence of lords ; however 
men may have become slaves it is a great act of charity that a 
lord should set his slaves (or serfs) free, for it is a great evil that 


Christian men should be in the 

he ok to haldene, unde dat bevede 
jar, dat het dat jar der loHunpe , so 
fiolde man lodich laten unde vri al!e 
die govsngen waren \indo m ©genscap 
getogen, mit alaogedanom© gored© als 
man sio ^ leiig, of ei© ledich und© 
vn woldon wo'?en. Over sevenwerf 
80 v©n jar quam dab vcftogistc jar, dat 
bet dab jar dor vroudon, so must© 
aller manlik ledich und© v n w©e©n, 
ho wold© Oder nowoldo. 

6. Ok gaf uns got orkundos mcr 
an enem penning©, dar man imo mod© 
bosochte, do he sprak • latet den 
keiser sines beldos geweldich, unde 
godes beldo gevot godo, Dar bi un*? 
kundich von godes worden, dat dio 
mensche, godes belde, godes wesen 
sal, unde svo me anders lemann© to 
sogefc danne gode, dat ho weder got 
dut 

6. Na rechter warheit tfo bevet 
©genscap begin ^ on gedvange, undo 
von vengmsse, undo von unreebter 
wait, die man von alder© in unrecht© 
warheit getogen hevet, unde nu vor© 
recht hebbon wol.” 

Cf ‘ Schwabenepiegel,’ 57. 2 “ Wir 

han daz von der schnft, daz meman 
sol eigen sin Doch lat ez also dar 
komen mit gewalt unde nut twanesaJ, 
daz es nu roht ist daz eigoii hute sin.*' 
Cf. id. 206. 

‘ Beaumanoir, xlv. 1453 : “ Com- 


servile condition. 

ment que plusour estat d© gent soient 
maintenant, \ uira est qu’au com- 
mencement tuit furent franc et d*uno 
meisme franchise , ceit chascuns set 
que nous descendismes tuit dun pere 
ot d’un© mere. . , . Et li serf si 
sont venu par mout de mameres 
d’aquisicions Car h aucun sont venu 
par ostre pns de guerre, si donnoient 
servitude seur aus et seur lor oirb, 
par raen^on, ou por issir de prison , 
et h autre sont venu pare© qu*il se 
xcndoicnt par povret6, ou par ton- 
voitiso d'avou . . ot Ji autre sont 
venu puree qu’il u’ont ©u pouoii d’aus 
defondre des seigneurs, qui a tort et 
par force los ont atr^s a servitude. 
Et par quelconques manieros qu'il 
soient venu, nous pouons entendre 
quo grant aumosne fet li sires qui 
les osto do servitude ot les mot en 
franchise, car e’est grans maus quant 
nues crestiens ©at do serve condition ’ 

Cf. id , xlv. 1438 . “ Par toutes tea 
choses sont servitudes venues avant, 
ccir bolono le droit naturel chascuns 
eet frans, mes celo naturele franchise 
est corrompue par les acquiaicions 
desHus dites.’* 

Cf also Bracton, i. 8. 1 (fol. 6b) . 
“Liberorum autem hominum quorum- 
cumqu© nulla est acceptio apud Deum, 
nec etiom sorvorum, quia non est per- 
sonal um acceptor Deus, quia quantum 
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It is clear that even the feudal lawyers were profoundly 
affected by the earlier traditions, and that to them just as much 
as to the Christian fathers the subjection of man to man as 
slave or villein was a thing conventional, not natural. 

ad Deum, qui maior ost fit tamquam differentia personarum, quia hominum 
minor, et qui preecessor fiat tamquam quidam sunt prsccelleutes et prelati, 
mmistrator. Apud homines vero est et aliis principantur.” 



CHAPTER 11 


THE DIVINE ORIGIN AND NATURE OP 
POLITICAL AUTHORITY. 

In the flrst volume of this work we have examined the 
characteristic elements of the theory of the origin and nature 
of political authority as it is set out in the literature of the 
ninth century, and we think that enough lias been said to 
make it clear that as soon as we find any literary treatment 
of political conditions and ideas, wc find that there were 
very clearly fixed in tlie minds of the men of the new mediseval 
civilisation some highly important conceptions of political 
origins and obligations. We have in the last volume en- 
deavoured to examine the relation of the revived Roman law, 
and of the new system of Ecclesiastical law, to those conceptions, 
and in the first part of this volume we have considered the 
bearing uj^on tliein of Feudalism. We must now inquire how 
far these conceptions can be said to have been continuously 
present to men’s minds in the centuries from the tenth to the 
twelfth, and how far they were modified or developed. 

We are entering upon the study of an age in which the struc- 
ture of society was very rapidly growing and changing, and we 
have to inquire how far and in what manner men’s conceptions 
of the principles of the political order changed with it. If otu’ 
interpretation of the political theory of the ninth century is 
at all correct, the main features of that theory are to be found 
in three principles — ^first, that all authority, whether Tem- 
poral or Spiritual, is ultimately derived from God ; second, 
that the supreme authority in political society is that of the 
law, the law which represents the principle of justice ; and 
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third, that the immediate source of all political authority is 
the community, for law is primarily the custom of the com- 
munity, and there can be no legitimate authority without the 
election or recognition of the commimity. We have to inquire 
how far these principles continued to control the conception 
of political society, and in what manner they were modified or 
developed. 

During the tenth century and the earlier part of the eleventh 
we should infer, from the fragments of the literature which 
have survived, that there was not very much active political 
speculation ; we can indeed gather from occasional phrases the 
general nature of the conceptions which were current, but it may 
be doubted whether men did generally do much more than 
repeat the commonplaces of the ninth century tradition. These 
commonplaces were not, however, unimportant, and in some 
respects they seem to represent real and intimate convictions. 

It was the great constitutional and ecclesiastical conflicts 
of the latter part of the eleventh century, continued in the 
twelfth, which compelled men to consider these traditional pre- 
suppositions more closely, and from the middle of the eleventh 
century we have an abimdant and important body of literature 
in which we can discern with great clearness the main features 
of an energetic and determined political speculation. 

We must begin by considering the question how far in the 
period with which we are now dealing it was doubted or denied 
tlial. the secular authority was derived from God, and this will 
lead us on to the closely relatod question whether the State 
was or was not conceived of as having a moral function and 
purpose. 

As we have seen, the principles of the divine source of 
political authority, and of the moral function of government, 
were most emphatically laid down by the Fathers,^ and main- 
tained by the writers of the ninth century.^ It has been 
suggested that these conceptions were really undermined by 
the influence of St Augustine, especially as expressed in the 
‘ De Civitate Dei,’ and that the effects of St Augustine’s mode 

* Cf. vol. i. chaps. 11, 13, 14. • Cf. vol. i. chaps. 17, 18. 
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of thought are clearly traceable in the Middle Ages. We 
cannot here discuss the real and complete meaning of St 
Augustine, the subject has been handled with great care and 
restraint by Beuter.^ The question with which we have to 
deal is whether there was among the political theorists of 
the eleventh or twelfth centuries any important tendency to 
think of the secular power as lacking the divine authority, 
and as representing a principle of evil rather than of good. 

The discussion centres round some phrases of Pope Gregory 
VII. (Hildebrand), their meaning and their influence. Some 
writers have attached a very great importance to these, and 
have considered them to be representative of a clear and 
dogmatic theory, which as they have thought was of great 
importance in the Middle Ages. And no doubt Hildebrand’s 
phrases are emphatic and startling. The best known of them 
is to be found in his famous letter to Hermann, the Bishop of 
Metz (1081) ; “ Quis nesciat ; reges et duces ab iis habuisse 
principium, qui, IJeum ignorantes, superbia, rapinis, perfidia, 
homicidiis, postremo univcrsis pene sceleribus, mundi prinoipe 
diabolo videhcet agi( ante, super pares, scilicet homines, dominari 
caeca cupidinc et intolerabili praesumptione aflectaverimt.” * 
Beside these words we may put those of an earlier letter 
written to the same Bishop (1076) : Sed forte putant, quod 
regia dignitas episcopalem praecellat. Ex earum xninoipiis 
colUgere possunt, quantum a sc utraque differunt. Illam 
quidem superbia humana repperit, hanc divina pietas in- 
stituit. Ilia vanam gloriam incessanter captat, hsec ad 
coelestem vitam semper aspirat.” ® These are indeed strong 
phrases, and might well, to the imwary, seem to imply a 
definite doctrine of the secular power, as representing not the 
authority of God, hut of evil. 

In order, however, to arrive at the meaning of Hildebrand's 
phrases, we must begin by observing that in other places he 
speaks of the secular power in very different terms. In a 
letter written to Rudolph, Duke of Suabia, in 1073, he speaks 
of his hope that the “ sacerdotium ” and the “imperium ” may 

^ H. Reuter, ‘ AiigustiniscJie Studien.’ * Id. id.* iv. 2. 

® Gregory VII'., Regjstmm* viii. 23. 
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be united in concord, that, as the human body is ruled by its 
two eyes, so the body of the Church may be ruled and en- 
lightened when the two authorities agree in the true religion. ^ 
In a letter of 1074 to Henry IV., he bids him to know that he 
rightly holds the royal power, if he obeys Christ the King of 
Kings and defends and restores the Church.^ In a letter to 
Sweyn, King of Denmark, in 1075, he prays him to administer 
the authority entrusted to him, according to God, to adorn the 
dignity of the royal title with the appropriate virtues, and to 
make it manifest that that justice, in virtue of which he reigned 
over his subjects, also ruled in his heart.® Again, in writing to 
Harold, King of Denmark, in 1077, he admonishes him to keep 
llie honour of the kingdom committed to him by God with all 
diligence, and to make his life worthy of it, in wisdom, justice, 
and mercy, that God may be able to say of him, “ By me this 
King reigneth.” * And again, in writing to Olaf, King of 
Korway, in 1078, he describes the true function of his royal 
authority as being to help the oppressed, to defend the widow, 
and to love and defend justice with all his might.® 

Perhaps the most notable passage is contained in a letter 


^ 111. id.. 1 . 19: ‘ Quai (httorce) 

iiiminiTn inter cetera dulcedinis sujp 
\( rba illud nobia vidobantur consxil- 
CTC, por quod et status imponi glon- 
Ohiuy legitur et tanctae eccleeia' vigor 
feolidatur : > idelicet ut sacerdotium et 
iinpenum in unitato concordia' con- 
jungantur. Nam sicut duobus oculib 
biimanum corpus teinporab luiriino re- 
giiiii, ita his duohua dignitatibus in 
pvira rehgione concordantibus corpus 
eccleyiaj fapirituah lumiiie regi et il- 
iumiuari probatur.” 

“ Td. id., 11. 30 ; “ Kt tune demum 
regiam potestatorn recto te obtinere 
cognoscas, si regi rogum Cliristo ad 
restaurationem defen'*ionenique ©ccloei- 
amm suarum faciendum dominationis 
tu.» altitudinem imbuas et verba 
ipsius dicentis cum tremor© recogitas ; 
‘ Ego diligent©© me diligo, ©t hononfi- 
cantes me honorifico ; qui autem me 
contemnuntf ©nint ignobiles.’ 


3 Id. id., 11 . 51 . “ Rogamus igitur et 
sincora t© caritate monerous, ut oom- 
misba tibi regru gubernacula secundum 
Doum administraro studeas, et nomen 
rogalis oxcellcntiai congruao ac con- 
sonanti virtiitum propnetat© gera'i, 
qiiatenuB earn, per cuiu^ principa- 
turn subioctis imporas, m cordo tuo 
boiiipei regjiaro lusiitiam ohleiidan.” 

* Id. 111., V. 10 : “ MonemuK uiHUper, 
kanssimo, ut tibi commissi a Deo 
regni honorom onmi industria, sol- 
lertia, jientiaque custodias. Sit vita 
tua digna, sapiontia referta, iu«ititia“ 
et misencordioe condimento saleque 
condita, ut de to vera sapientia qudo 
Deufl est dicere queat : ‘ Per me rex 
iste regnat.* ” 

® Id. id., VI. 13 : “ Sit vostra’ poton- 
tiee U8UB et exercitatio : subveniio op- 
pressiB, defendere viduas, ludicare 
pupiliis, lustitiam non solum diliger© 
Bed etiam tota virtute defender©.” 
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in which Hildebrand urged upon William the Conqueror, in 
1080, the duty of obedience to the papal authority, inasmuch 
as the Poi)e would have to give account to God for him in the 
day of judgment ; he prefaced this exhortation to obedience by 
a very explicit statement that God had appointed two authori- 
ties greater than all others to rule the world, the apostolical 
and the royal.^ 

It is clear that if we are to arrive at a complete and just 
view of the conception of kingship and secular authority held 
by Hildebrand, we must not isolate the phrases of the two 
letters to Hermann of Metz, but must consider them along 
with the sentiments he expresses at other times. If, then, we 
examine the circumstances under which the two letters to 
Hermann were written, we tind that the purpose of both was 
to refute the arguments of those who maintained that it was 
not lawful or proper for the Pope or any one else to excom- 
municate the king or emperor. Hildebrand was primarily 
concerned to demonstrate the absurdity of this view, and he 
justifies his action by three considerations — first, the general 
authority of binding and loosmg given by Christ to Peter, from 
which no one is exempt ; second, the precedents which he cites 
of such excommunications of kings in the past ; and third, by 
a comparison of the dignity and authority of the temporal 

* Gregory VII., Hogi-stium, \ii. : poat Deum gubernetur rogia. Quod 

“ Credimu.s, prudentiam vc.stram non licot, fili kanseimo, tua non ignoret 
Jatero : omnibus aliis exrellentioreB vigilant-jaf tamen, ut pro saJiilo tua 

apostoUcam et regiam dignitates huic indissolubihter menti tua? >iit alh- 
mundo, ad eius regimina, oiiuiipoten- patum, divina testatur scriptura, apos- 
tem Deum distribuisse. Sicut enini, tiilitam et pontificalem dignitatem 
ad mundi pulchritudinem oculifl car- reges chnslianos c?et©rosque oinnes 
neis diversis temporibus repraisentan- ante divimim tribunal repnesentatu- 
dam, solem et lunam omnibui^ aliis ram et pro oorum dohctis rationem 
eminentiora disposuit Juminaris ; hie, J>eo redciiturani. Si ergo iusto ludici, 
ne croatura, quain eui benignitos et qui mentiri nescit, creafcurarum 
ad iznaginem suam in hoc mundo omnium croatori, in tremendo ludicio 
creaverat, in erronea eb mortifora te sum repriesentaturus, iudicet dili- 
traheretur pericula, pro idit, ut apos- gens sapientia tua ; an dobeam vel 
toUca et regia digmtato per diversa possim soluti tu® non diligentissime 
regeretur ofbeia. Qua tamen maiori- cavere, et tu mihi ad salutem tuam, 
tatis et minontatie diatantia religio ut viventium possideas terram. de- 
sic S6 movet ciiristiana, ut cura beas vel possia sine znora non obcB* 
et dispensatione apostolica dignitas dire.” 
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and spiritual powers. It is in this last connection that he 
discusses the origin of secular authority, and urges that this 
had its origin in the sinful ambition and love of power of 
men who desired to make themselves the masters of their 
equals. That is, Hildebrand in these phrases maintains that 
the origin of secular authority is related to the vicious or 
sinful character in human nature. 

We have then here one aspect of Hildebrand’s conception of 
the nature of secular authority, stated sharply and without 
quaiiflcation, but in a context which is highly controversiaL 
In the other passages which have been cited we have a very 
different view. In these he describes secular authority as 
being derived from God, and as finding its tpue character in 
the defence and maintenance of justice, and he hopes that 
there may be a true concord and agreement between the 
“ sacerdotium ” and the “ imperium,” the two authorities 
which God has appointed to rule over the world. 

These two conceptions may seem at first sight, especially to 
those who are unfamiliar with the Stoic and Patristic tradition, 
inconsistent and irreconcilable, but this is merely a confusion. 
For, in this tradition, government, like the other great institu- 
tions of society, such as property and slavery, is the result 
of sin, and represents sinful greed and ambition, and yet is 
also the necessary, and, in the Christian conception, the divine, 
remedy for sin. Men in a state of innocence would neither 
need coercive government, nor would they claim to rule over 
their fellow-men ; while in the state of sin and ambition, men 
desire lordship over each other, but also, in this condition, men 
need control and restraint if any measure of justice and peace 
is to be attained and preserved. And thus the institution of 
government, which is the result of men’s sinful passions, is also 
appointed by God to restrain sin.^ 

No doubt the phrases of Hildebrand in the two letters to 
the Bishop of Metz express one side of the traditional theory 
in a very harsh and crude fashion, and we have evidence that 

^ Cf. Seneca. Ep. xiv. 2 ; IrendBus. Doctrina Christiana.^ i. 28 ; and vol. i. 
‘ Adv. Haer.,’ v. 24 ; St Augustine. pp. 24. 126, 129. 

‘Do Civ. Dei,’ V. 18, xix. 16; ‘De 

VOL. m. O 
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they were resented even among those who were not prepared 
to defend the investiture of bishops with ring and staff by the 
secular authorities. For instance, Hugh of Fleury, in a treatise 
addressed to Henry I. of England in the early years of the 
twelfth century, protests indignantly against the phrases which 
had been used by Hildebrand in these letters about the origin 
and character of the royal authority, and maintains that such 
opinions are absurd, and contrary to the apostolic doctrine that 
all authority is from God, and that there is a divine hierarchy 
of authority and obedience not only on earth, but also in 
heaven.^ 

The phrases of Hildebrand were resented, and, considering 
their highly controversial context, this is not surprising. Is 
there now any reason to think that the conception which is 
expressed in these phrases was maintained by other writers of 
this X)eriod as representing a complete and exclusive theory of 
the origin and nature of temporal authority ? There are a very 
few passages in the contemporary bterature which deserve our 
attention. 

In a fragmentary treatise written in the middle of the 
eleventh century by a French churchman attacking the action 
of the Emperor Henry III. with regard to the Papacy, 
especially no doubt in view of the deposition of the Popes 
at the Council of Sutri, the author severely condemns the 
emperor as having claimed jurisdiction over the Pope, and 

^ Hugo of Fleury, ‘ Tractatus de a Deo potoatos rogia m toms eat 
regia potestate et bacerdotali dig- ordinata sive dispoaita. . . . Unde 
nitate,’ i. 1: “ Scio quoadam nos- nobis liquido claret Deum omnipoten- 

tns temponbus qui reges autumnant tem non solum humanum corpus 
non a Deo, sed ab his habui^se morubrorum diatnixisse Imeamentis, 
pnncipium qui Deum ignorantes, sed et totuzn mundum certis gradibus 
Bupeibia, rapma, perfidia, homicidiis ar potestati bus, sicut ilia cailestis 
et postremo univorsis pene scelenbus curia cognoecitur ease distmcta, in qua 
m mundi pnncipio diabolo agitante ipbe solus Deus pater ommpotens 
supra pares homines dominan ceeca regiam optinet dignitatem, et in qua 
cupiditat© et menarrabiU affectaverunt post ipsum angeli, archangeU, throm 
praesumptione vel tementate. Quorum ot dominatioues et qusque ceeters 
sententia quam sit frivola liquet apos- potestates sibi invicena prBeess© mira- 
tolico documento. qui ait * Non est biU ot modoata potestatum vanetats 
potestas msi a Deo. Qua? enim sunt a noscuntur.’* 

Deo ordinataa aunt.’ Constat igitur hac Cf. St Gregory the Great, Ep. v. 69. 
sententia, quia non ab hominibus, sed and vol. i p. 127. 
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urges that the emperor does not occupy the place of Christ, 
but that it might rather be said that he holds that of the 
devil, when he uses the sword and sheds blood.^ 

Again, in a treatise written by a certain Bernald, apparently 
in the last years of the eleventh century, he urges that if 
the Popes have authority to depose Patriarchs, they have the 
same authority over secular princes whose dignity seems to 
have been created rather by men than by the divine institu- 
tion.* Cardinal Deusdedit, in one of his treatises, speaks of 
the royal authority as arising from human institution, with 
the permission indeed of God, but not by His wiU, and he 
refers to the demand of the Israelites for a king, as related 
in 1 Samuel.* 

The first of these passages is very drastic, and if we had any 
reason to think tliat it represented a generally current view, 
would have considerable significance ; but as we shall see 
presently, some of the strongest papalists take the very 
opposite view of the use of the temporal sword.* The phrases 
of Bernald and of Deusdedit do not represent anything more 
than the conception that the temporal power is not derived 
immediately from God, but is directly the creation of hiunan 
will and authority. 

What was, then, tJie normal view of these centuries as to the 
source and nal ure of secular authority ? There can really be 

* ‘ De Ordmando Pontifice/ ’ Auctor institutiono vidotur proceasisae.” 

Gallicus ’ ; *’ Ubi emiu inveiuunlur ® Deusdedit, ‘ Libellus contra in- 

peratorea locum Christi obtinere ? 8i vasores ot fl;\ moDiaco8,’ iii. 12 : “ Nec 

verius liceat nobis dicere, potius ofiitio miruin saccrdotalem auctoritatom quain 

diaboii surguntur (v.r. unguiitur) in Deuti ipse per so ip.suin oonstituit, in 

gladio ot sanguine, ut, dum per pern- huiusmodi causis rogiam precellere 

tentiam eniantur vitia epintualt rose- potestatem, quaua sibi humana prefecit 

cationo, ipsi insaniant vel in cede vel adinvontio, eo quidem perinittente, 

in membrorum camali obtruncatione ; non tainen volente. Nam de primo 

quod secundum gratmm apud Deum rege populi sui. quern sibi petiit spreto 

omnino eat abhominabile.” prophette prmcipatu, ait ad eumdem : 

• Bemaldua, Libollus xii., * Do ‘Non te,’ inquit, ‘ e*preverunt, sed 

Solutions Juramentorum * : “ Sicut mo, ne regnem super eos ’ (1 Sam. viii. 

autem Komani pontifices summos 7). £t iterum : ‘ Paenitet mo* quod 

patriarchas deponere posaunt, ita et constituerim Saul rogem ' (I Sam. 

inferiorea, utpote mundi principea, xv. ii.) 

quorum utiquo dignitas potius ex * Seo p. 103. 
humane adiuventioue, quam ex diviua 
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no doubt whatever about this to those who are at the pains 
to make themselves familiar with the literature of those times. 
The writers of these centuries are practically xmanimous in 
maintaining that the authority of the king or emperor is 
derived from God. The principle is clearly expressed by those 
who wrote before the development of the great conflict between 
the Papacy and the Empire in the latter part of the eleventh 
century, but we also find it maintained with equal clearness 
during the great conflict both by imperialists and papalists. 

In a commentary by Bishop Atto of Vercelli, which belongs 
to the second half of the tenth century, we find a very interest- 
ing and very emphatic statement of the divine authority of the 
secular ruler, whether he was Christian or pagan. ^ Again, in 
a report of the sermon of the Archbishop of Maintz at the 
coronation of Conrad the SaHc, which Wippo gives in his 
life of Conrad, the Archbishop is represented as referring to 
the same phrases of St Paul, and as speaking of God as the 
source of all human dignity, who had appointed Conrad to 
be king over his people ; the king is the vicar of Christ.* 
The same conception is maintained by Peter Damian, one 
of the most illustrious of the reforming Italian churchmen 
of the middle of the eleventh century. In a letter to Arch- 
bishop Anno of Cologne, he speaks of the “ regnum ” and 
“ sacerdotium ’’ as being both derived from Gk)d, and of 

1 Atto of Vercelli, ‘ Exp. m Ep, turn relmqiutur. Ostcndit ergo his 
Pauli ad Romanos,’ xiii. i ; “ Prae- verbis apostolus mamfeste, quomam 

terea, ne diceret aliquis . Transivi ad omms potestas, tam apud paganos 

gratiam Evangehi , liber sum . nulli quam apud Cbristiauos, a Deo ordmata 
Bubditus esse debeo , propterea apos- est, sive propitjo sive irato.” 
tolus, ut nihil SU18 auditonbus deesset, * Wippo, ‘ Vita Chunradi,’ * De Con- 
propter bonum pacis, et coneordise eecratione Regis,’ * Scnptiun est ezum . 
Bubiecit : ‘ Omms anuna potestatibus Omnie potestas a Deo est ’ . “Is omni - 
sublimionbus subdita sit.’ Ab excel- potens rex regum, totius honoris auctor 
lention parte id est anima, totua homo et prmcipium, quando m principes 
designatur , aublumores autem poles- terres alicuius digmtatia gratiam trans- 
tates dicit imperatores, regee et prm- ftmdit, quantum ad naturam prmcipii 

cipes huius s&eculi, quibus noe subditos pura et munda. . . . Dominue qui te 

esse admonet propter bonum pacis, et elegit ut esses rex super populum suum, 
oonoOTdiae, ne nomen Dei, aut doctnna ipse te pnus voluit probare, et poet 
Christ] blasphemetur. ... * Quae modum regnare. . . . Ad siimmam 

autem sunt a Deo ordinals sunt,* a dignitatem pervenisti, vicanus es 
bono quippe ordinatore mhil mordina- Chnsti.** 
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the need which each has of the other.^ In another place 
he draws out in some detail the complementary relation 
between the spiritual and the temporal authorities. The 
duties of the different members of the Church, for they are 
both within the Church, are not the same. The duty of the 
priest is to nourish and cherish all in mercy, the duty of 
the judge is to punish the guilty, to deliver the innocent 
from the power of the wicked, to be diligent in carrying 
out the law, and in maintaining equity ; he should always 
remember the words of the apostle, “ Wouldest thou have no 
fear of the power 1 do that which is good, and thou shalt have 
praise of him, for he is God’s minis ter to thee for good. But if 
thou doest evil, be afraid ; for he beareth not the sword in 
vain ” (Bom. xiii. 3, 4).* Peter Damian is clear that the 
authority of the secular power in administering justice and 
punishing crime is derived from God. 

The writers whom we have just cited belong to the i>eriod 

^ Peter Damian, Ep., Bk. ui. 6: timer© potestatem t fac bonum, ©t 

Sciebat enim (t c., tho High Pnest babebis laudem ex ilia. Dei enim 
Jehoiada) quomam utraque dignitas loimster est tibi in boniim. Si autem 
altemsB invicem utihtatis eet indiga* malum feoens, time, non emm ame 
dum et sacerdotium regm tuitione causa gladium portat.’ In quibua 
protegitur, et regnum sacerdotcdis utique verbis (datur) intelligi, aliud 
officii sanotitate fulcitur . . . ut dum ©sse gladium principle, aliud infulam 
regnum ac sacerdotium optata per voe Bacerdotis. Non emm ad hoc praecin- 
pace perfruitur, is, qui utnusque gens gladio, ut violentonun mala 
dignitatis auctor est, pacis {ctems debeas palpare vel ungere : eed ut ©a 
digna vobis praemia largiatur ” studeas vibrati mucronis ictibus ob* 

• Id., ‘ OpuBculum,’ Ivii 1 . “ Non tnincare. Hmc est quod seqmtur : 
omma membra Ecclesiau uno fungun* * Dei emm mimster est vmdex m mm 
tur officio. Aliud nempe saoerdoti, ei, qui male agit.* ** 

aliud oompetit ludici. Ille siquidem Cf. id., * Laber Gratissimus,* 10: 
yisoenbuB debet pietatis affluere, et ** Kegnum namque et aaoerdotium a 
in znatemse misencordiffi gremio sub Deo cognoscitur institutum, et ideo, 
exuberantibus doctnne semper uben* li<^t ammiiustratons persona prorsus 
bus filios confovere. Istiua autem mvematur indigna, officium tamen, 
officium est, ut reos pumat, et ex quod utique bonum eet, oompetens 
eonim manibua enpiat innocentes ; ut ediquando gratia comitatur. . . . Reges 
vigorem rectitudinis et lustitisa teneat, emm et sacerdotes, licet nonnulli eorum 
et a zelo sanctionum logalium non reprobi sint per notabilis vit« meri- 
tepeecat ; ut ab eequitatis linea non turn, du tamen et chnsti dici rep* 
declinet ; ut legitmu vigons genium poriuntur propter aooepti numsteru 
non enervet. Memineat etiam semper saoramentum.*' 
quod per apostolum dioitur ; * Vis non 
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before the great conflict had broken out, but the same principle 
is maintained by writers of all shades of opinion during the 
great struggle. It is needless to cite the declarations of the 
extreme imperialist writers, for this principle is one of the 
main foimdations of their argument against the papalists, and 
we shall presently have to consider some of their phrases in 
detail, when we discuss the conclusions which some of them 
wished to draw from this principle. 

It is, however, very important to observe that this principle 
was held with equal firmness by writers who did not belong to 
the imperialist party, and even by the extremest papahsts. 
Gerhoh of Eeichersberg, one of the most important writers of 
the middle of the twelfth century, was certainly no partisan of 
the secular party, rather, vehemently maintained the hberty and 
authority of the Church, but he was also very clear in asserting 
the divine origin and authority of the secular power. In one of 
his treatises be condemns in the strongest terms any attempt of 
the ecclesiastic to draw to himself the secular authority, on the 
ground that this would be to destroy the authority which had 
been set up by God Himself. ‘ Again, no writer of the Middle 
Ages is clearer than John of SaUsbury as to the limits and 
conditions of the royal authority, and the right of resistance to 
the tyrant, but he is equally clear that the authority of the 
prince comes from God, and has the divine sanction.- 

^ Gerhoh of Reicheraberg, ‘ Do * John of Salisbury^ * PoUcraticus/ 
Inveetigatione Anticlinsti,’ i. 72 : iv. 1 ; ** Est ergo, ut eum pleriquo 

“ Quin etiam, eicut aliquando ceeares diffiniunt, principis potegtas publica, 
qusidam pontificalia et ecclesiastjca ot jn terns qusedam divine maiosta* 
presumebant, ita iste do contra cum tis imago. Procul dubio magnum quid 
Bacerdotio quoddam in se cebareum dtvinee virtutis doelaratur inosso prin- 
ac supercesaretun imaginantur. , , . cipibufi, dum homines nutibuB eorum 
Hoc autem quid ost aliud, quam po> colla submittunt, et socuri plorumque 
testatem a Deo constitutam destruere et feriendaa praebent cervices, et im- 
ordinationi Dei resistere 7 . . . Audiant puJeu divino quisquo timet quibus ipse 
pontifices precipientem sibi Dominum ; timori ost. Quod fieri posse non arbi* 

* Reddite quai sunt cesaris cesari, et tror, nisi nutu faciente divino. Omnis 
qua3 simt Dei Deo,’ ut, si regalia etenim potestas a Domino Deo est, et 
^cclesie a regibus tradita tenere cum illo fuit semper, et ^t ante evum. 
voKmt, regibus indo iustum ac de- Quod igitur princeps potest ita a Deo 
oentem honorom exhiboant. Audiant eet, ut potestae a Domino non recedat, 
item apostolum. * Deum timete, regem sed ea utitur per subpositam manum, 
honorificate.’ ” io omnibus dootrinam faciens-olemen- 
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We shall presently have occasion to examine in detail the 
political theory of Manegold of Lautenbach, the most incisive 
■writer of the investiture controversy, and the most unsparing 
critic in the Middle Ages of what he conceived to be the 
illegitimate pretensions of the imperialists. While, however, 
he emphatically repudiates what he held to be the false inter- 
pretation of the apostoUc doctrine of the diArine natme of 
secular authority, he traces this error to a confusion between 
the office of the king, which he evidently conceives to be sacred, 
and the position of an individual king who may have justly 
forfeited his authority, and cannot then claim obedience in the 
name of the apostolic authority.^ And again in another passage 
he quotes with approbation a sentence from a letter of Pope 
Innocent I., which asserted that the exercise of criminal justice 
by the secular power was founded upon the authority of God 
Himself.* 

And again the same principle is maintained by Honorius 
Augustodunensis. In his treatise entitled ‘ Summa Gloria,' 
which is in the main a vindication of the greater dignity of 


tiai aut lustitia* fiuae. Qui ergo resistii 
pot^tati, Dpi ordinationi re«ii8tit, penes 
quern est auotoritae conferendi earn, 
ct, cum vult« auforcndi vol nunuendi 
earn.” 

^ Manegold, ‘ Ad Gebehardum,’ 43 
“ In eo namque quod dicitur ‘ Subditi 
estote regi quasi pia’ceUenti,’ et 
* Deum timete, regem hononficat-c,’ et 
‘ Subditi estotc dominib non tantum 
boms et modesiiB,* multum sibi aplau« 
dunt sibiqiie titulos victonne asrnbunt 
non mtellegentcs neque que locuntur 
neque do quibus affirmant. Rex onim 
non nomen est naturse, sed officii, 
Bicut epiBCOpus, presbyter, diaconus. 
Kt cum quilibet horum certis ox causis 
de commisso sibi officio deponitur, non 
est quod erat, nec honor officio debitus 
postea est impendendus. Quisquisergo 
amiseee digmtatis postmodum sibi re* 
verentiam impendit, potius prevaricator 
quam legum servator existit/' 

* Id. id., 39: ** Unde sanotisstmus 


papa Innocentius m decretis suis cap. 
xxji ho9, per quorum mimstenum 
catholici prmcipes et pravos puniunt et 
pios dcfondunt, a reatu immunes osten- 
dit dic^ns : ‘ Quesitum est super hia 

etiam qui post baptismum admims- 
tra\erunt aut tormenta sola exercu- 
erunt aut etiam capitalem. protuJenmt 
sententiam. De his nichii legiraus a 
maionbus difinitiun. Meminerant emm 
a Deo potestates has esse concessas et 
propter vindictam noxiorum gladium 
fuiBse permissum et Dei mimstenum 
osae in huiusmodi datum vmdicem. 
Quemadmodum igitur reprehenderent 
factum, quod auctore Deo viderent 
esse conoessum ? De his igitur ita, 
ut actenuH servatum est, eic habe- 
mus, ne aut disciplmam evertere aut 
contra auctontatem Domim venire 
videamur.” 

The passage is from Innocent I., 
Ep. 6, and la also cited by various 
canonists. Cf. vol. li. p. 147. 
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the spiritual as compared with the temporal authority, he held 
indeed that the authority of man. over man was not primitive, 
but established to restrain men’s sinful passions, but he is 
also clear that it was established by Gk)d.^ And in another 
chapter of the same work he sets this out with great emphasis. 
The royal authority is indeed mferior in dignity to the pnestly, 
but the royal authority must, in those matters which belong to 
it, be obeyed, not only by the laity, but by the clergy ; and 
he quotes St Peter and St Paul as teaching plamly that it 


was instituted by God for the 
the reward of the good.* 

^ Hononufi Auguatodunensis, * Siim 
ma Gloria/ 26 " Deus namque non 

prefeoit pnmutn hominem hommibus, 
sed bestua et brutis animalibus^ qnia 
hia qui urationabiliter et bestialiter 
vivunt, indices tantum prelati sunt, 
quatenufl eoa per timorom revocent ad 
insitffi humanse masuetuduus tenorem. 
Undo idem Deus per Noe Sem et lafeth 
peccantie filii postentati prefeoit, quia 
nimirum peccantes sacerdotio et regno 
aubiecit. Unde et in evangelio, cum 
discipuli diceront * Domine, ecce duo 
gladii hic/ hsec verba sua auctontate 
roboravit, quia ad regimen seccelesiae 
in presenti vita duos gladios neceesanos 
premonatravit , unum spintalem, scili 
cet verbum Dei, quo eacerdotium uti- 
tur ad vulneremdos peccantes, alterum 
matenalem, quo regnum utitur ad 
puniendos in mails perdurantes Necesse 
est emm, ut hos regalis potestas subigat 
gladio matenali, qui legi Dei rebelles 
non posBunt corngi stola sacerdotali.’* 

• Id id., 24 “ Quamvis igitur sacer- 

dotium longe trsnsceDdat regnum, 
bamen ob pacis conoordise vinculum 
monet evangelica et apostolica auc^ 
tontas, regibus honorem m eeculanbus 
negotua dumtetzat deferendum. Cum 
emm qmdam a Domino inquirerent, 
utrum censum cesan dan liceret, ait . 

* Reddite, qus sunt oesans, oesan, 
atque qu« stmt Dei, Deo.* Crgo m 
his guee ad regni ms pertinent, oportet 


punishment of the wicked and 


clerum et populum regibus parere, m 
hiB autem, quEe ad jus divinffi legiB 
spectant, Deo placere . . . Beatus 
quoque Petrus apostolus hortatur 
honorem defeiro regibus *Deum,* in- 
quit, ‘ timeto, reges honon6cate * 
£t iterum * Subditi cstote omm hu* 
mauEB creatursQ propter Deum, Bive 
regi qusei prajcellenti, sive ducibus ab 
eo missis ad vmdictam maiefactonun, 
laudem vcro bonorum * In quibus verbis 
considerandum est, quod reges et 
dices ob Bolam vmdictam malorum 
constituuntur, qui laudem ferre boms 
dicuntur. Justi emm reges et ludices 
solos impios et iniquos puniunt. lustos 
autem et bonos laudibus esctoUunt. 
Beatus etiam Paulus ad subiectioneco 
pnncipum hortatur dicens * * Omms 

anima potestatibus sublunionbus sub- 
dita sit.* Et ne putes potestates per 
homines casu constitui, aubiungit * 

‘ Non Mi emm potestas nisi a Deo * 
Quia vero aliquando propter pecoata 
populi mail ludices constituuntur, sicut 
m Job iegitur ‘ Qui regnare faoit 
ypocntam propter peccata popub,* ali- 
quando autem ob mento quonmdam 
xusii presBciuntur, addit : * Quae autem 
sunt, a Deo ordinatse sunt.' Et ne 
putares boms quidem obediendum, 
msdiB autem resistendum, adhuo pro* 
sequitur * * Itaquo qui resistit potestati, 
Dei ordmatiom resistit , qui autem re* 
sistunt, ipei sibi dampnationem acqui* 
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There can really he no doubt whatever as to the normal con- 
ceptions of the political theorists of the eleventh and twelfth 
centuries as to the origin and nature of the temporal power. 
The phrases of Gregory VIL in his letter to Hermann of Metz 
are no doubt at first sight startling, and it is not surprising that 
they have led to some misunderstanding, but it is clear that 
they only represent one aspect of his own conception of the 
state, and that an examination of his correspondence makes it 
clear that he had no intention to deny that political authority 
was derived from God. And we hope that it is now evident that 
the political theorists of all schools of thought recognised that, 
if man in a state of innocence would have needed no coercive 
authority, man under the actual conditions of human natme 
requires such an authority both for the suppression of wrong 
and injustice and for the maintenance of righteousness. 


runt.* Et quod iudicea ad maloe mali. Vis autein non timere potesta* 

tantum reprimendos, imxno puniendos tezn 7 Bonum fac» et babebia laudem 

preficiantur, patontor subditur : * Prin* ex ipsa.* Eadem et Petrus dixit.** 
cipes non sunt timori boni opens, sed 
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CHAPTER III. 

THE MORAIi FUNCTION OP POLITICAL AUTHORITY. 

The normal conception of the Middle Ages was then that the 
temporal as well as the spiritual power derives its authority 
from God. We must now observe that this principle fotmd its 
rationale in the moral purpose or end of temporal authority. 
Such occasional and controversial phrases as those of Hilde- 
brand might leave the impression that secular authority had no 
other purpose than to minister to tlie ambitions and to satisfy 
the desires of the ruler. But this was very far from being the 
real principle of the Middle Ages ; to these the authority of the 
king or emperor was divine, because it was his function to 
secure the establishment and maintenance of justice. 

It is true that St Augustine had entangled himself in a 
position which in some places at least led him to deny that 
the state must find its essential and distinguishing quality in 
justice.^ There is no trace of this conception in the writers of 
the tenth, eleventh, and twelfth centuries ; the passages in St 
Augustine’s writings which support it are not, as far as we 
have seen, ever quoted. On the contrary, the constant prin- 
ciple set out by the mediaeval writers is that the maintenance 
of justice is the essential function of the ruler. 

We can find this represented first in some references to the 
beginnings of organised society. Such references are scanty and 
contain nothing new or important, but, such as they are, they all 
represent the beginning of the authority of man over man as due 
to the need of order and of some method of restraint upon men’s 
evil tendencies. Gerbert (Silvester II.), for instance, says that 

* St Augustine, ‘ De Civitate Dei,’ xix. 21, 24. Cf. vol. i. pp. 16S-170. 
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it is certain that when our first parents abused their free will 
by their transgression, man was set over his fellow-man in order 
to restrain his unlawful desires, and that thus men are held in 
check by civil and ecclesiastical laws.^ Again, Othloh of St 
Emmeran points out that it is impossible that men should 
live together in peace unless there is some system by which 
some are subjected to others.^ Again, the history of the 
Bishops of Cambrai, a work which belongs to the eleventh 
century, commences with a brief account of the beginnings of 
city life — men, as it was said, at first wandered about like the 
wild animals, without any government of custom and reason, 
pursuing blindly the satisfaction of their desires ; it was 
only when they began to come together into cities that they 
learned to keep faith and to maintain justice, and to live in 
obedience to each other.® These phrases obviously represent 
formal literary traditions, and are not in themselves of much 
importance, but they may serve as an introduction to our 
consideration of the theory of the function or purpose of the 
state. 

We begin by observing that the principle of the just end of the 
state, which was, as we have seen, very firmly maintained by the 


' Silvester II, (Gerbert), Ep. xi. 

“ Cum constat post primorum no^* 
trorum parentum prrcvancationom in 
liben arbitni abusionom genus honii- 
nurn ei aententias eiddictum, ut et homo 
capitibus aliorum secundum Psalmo- 
graphi vocem auporponatur, ad com- 
pesceridos scilieet humanse voluptatis 
ilhcitos appetiUis, et logibus non 
modo foreiiBibus, verum etiam ecclesi- 
astiois cohibeamur regulis ac ratiom- 

bufl.” 

® Othloh of St Emmeran, * Dia- 
logus de Tnbus qusuationibus,’ 24 : 
“ O. Ubi rogo, plures, vel saltim duo 
homines Bimul commorantes, pacifici 
poesuTit esse umquam, nisi alter alten 
subdatur T 

H. Niisquam omnino. 

O. Unde orat neceaae ut homines, 
etiam pnmi, redderentur paeihoi et 
subiicerentur alter alten.” 


* ‘ G^‘'=5tB Pontificum Cameracen- 
siuin,’ i I : ” Urbibus quondam sedi- 

ficandis ea priinum rausa ab auctonbus 
extitisso dicitur, ut homines passim 
ntu feranim oberrantes, quibus neque 
mos, neque cultus ratione magi^tra 
regebatur, niehilquo divinum aut 
humanum ■^apiebant, sed propter 
errorem atque insciontiam c£eca ac 
temeraria dominatnx amim cupiditas 
ad se explendam viribus corporis abutc- 
batur pemitiosis satellitibiis ; illi m- 
quam homines instructis urbium 
mcembus in unum convenirent, fidem 
colere et lustitiam rotmere discerent, 
et aJiis parere sua volimtate consues- 
oerent ; ac non modo labores oxci- 
piendos communis commodi causa, sed 
etiam vitam anuttendam estimarent.” 

Cf. Alcuin, * Dialogue de Rhetonca 
et Virtutibus * ; Cicero, Tusc,, v. 2 ; 
and vol. i. p. 211. 
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politifial writers of the ninth century, continued to be held in 
the tenth and eleventh. In the ‘ CoUectio Canonum ’ of Abbo, 
the Abbot of Fleury, which is inscribed to Hugh and Robert, 
Kings of the French (i.e., before 997), he quotes as from a 
Council of Paris a passage from that treatise ‘ De Duodecim 
Abusivis Saeculi,’ which was much used in the ninth century ; 
the justice of the king is to oppress no man by force, to judge 
without favour of persons, to be the defender of strangers and 
children and widows, to put down vice and crime, to maintain 
the poor with alms, to set just men over the affairs of the 
kingdom, to defend his country against its enemies, and to hold 
the Catholic faith.^ 

Eatherius of Verona gives a terse statement of the qualities 
which make a true king, and without which he may have 
the name but cannot have the reahty of kingship ; these are 
prudence, justice, courage, and temperance, the man who 
possesses these qualities, though he be but a peasant, may not 
improperly be said to be a king, while the man who lacks them 
though he held the universal monarchy of the world could not 

* Abbo, Abbot of Fleury, ‘ Col- D€h> vivoro, prospentatibuB non olevar© 
lectio Canonum,’ in . ’‘Unde ex ammam, cuncta adverse patieuter ferre, 
libns qux ex conciliis sui tempons fidem catholicsm in Deum habere, SIios 
eSecti sunt cum subiectione episco- suos non sinere impie agere, certis 
ponim, quanta facile est repenri, hons oratiombus insutere, ante boras 
expresaim Iibro II. cap. I. post aliqua. congruas non gustare cibum.’ ” 

* Justitia regis est nezmnem inuste This passage comes from the 9th 
per potestatem oppnmere, sine accep- section of the treatise ^ De Duodecim 
tione personanim inter virum et proz- Abusivis Steculi,’ to which reference is 
fnum suum mdicare, advents et made m vol i pp. 222-224 I am glad 
pupilhs et viduis defensorem esse, to have the opportunity to draw the 
furta cohibere, adulteria puiure, im- attention of Enghsh students to tlie 
quos non exaltare, ixnpudicos et his- excellent monograph upon this little 
tnonee non nutnre, impios de terra treatise which was published at Munich 
perdere, pamudas et peierantes vivere m 1908 in ’ Tezte und Untersuch 
non sinere, ecclesias defensare, pauperes ungen,’ 34, 1, by Siegmund Hellmann, 
ellemosyms alere , justos super regzu to which my friend Professor Souttar 
negotia constituere, senes et sapientes et of Aberdeen has kindly drawn my 
eobnos consUianos habere, magorum et attention. Hellmann has not only 
hanolorum pythomasarumque super- provided us with an excellent text, but 
sti^nibus non intendere, iracundiam has demonstrated the great probability 
diSeire, patnam fortiter et luste contra that it is an Irish work dating from 
adversanos defendere ; per omnia in between 630 and 700 A.t>. 
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rightly be called a kmg, for the man who governs wrongfully 
loses his authority.^ 

Wippo, in that life of Conrad the SaUc to which we have 
already referred, represents the Archbishop of Maintz, in crown- 
ing him, as urging him to remember that he was the vicar of 
Christ, and that no one but he who imitated Christ was a true 
ruler, God required of him above all that he should do justice 
and seek peace for his co\mtry, that he should be the defender 
of churches and clergy, the guardian of widows and orphans.* 

These examples will suffice to show that the principles of the 
political theorists of the ninth century continued to be held 
until the time of the great conflict between the papacy and the 
empire. They were not changed by that conflict. Neither the 
imperialists nor the papaUsts had any doubt whatever that the 
true function of the king was to maintain and set forward 
justice. The papalist.s might use the principle to justify oppo- 
sition and resistance to what they conceived to be an unjust 
authority, and the imperialists to repel attacks upon what they 
conceived to be the legitimate claims and authority of the 
temporal ruler, but they were at one in maintaining that this 
was the true purjKjse of all authority. 

There is an excellent example of the principles of the im- 
perialist writers in the work called ‘ l)e unitate ecclesi® con- 
servenda,’ which was written against the Hildebrandine tradi- 


^ Ratheriiis of Verona, ‘ Vra?loquio- 
rum,’ in. 1 : “ Rex es ? Dipintos, rogo. 
Ipsa te dum deloctat, instruat. Sunt 
quaedam regaliH ordinis insignia, quibus 
sine, et si nomen utcunquo, re tamen 
vora eerie non potest consistero digmtas 
tanta. His ergo utere, his exercere, his 
exomere. Esto prudens, lustus, fortis 
et temporatuB. ... 2. Hao quatuor, 
lia regales proprie noscuntui esse vir- 
tutoe, ut cum his quilibet etiam nisticus, 
rex non moongrue dici ; sine his, nec 
ipse umversam pene monarchiam ob- 
tmens mundi, quamquam abusive, rex 
vaieat iuste vocari ; male emm ira- 
porando, ut ait qui supra, summum 


impenuin omittitur.” 

* Wippo, ‘ Vita Chuiu’adi,’ * De Con- 
secratione Regis ’ : “ Ad summum dig- 
nitatem pervomsti, Mcanus es Chnsti. 
Nemo nisi ilhus imitator venis est 
dominator ; oportet ut tn hoc soUo 
regm cogitoa de honore perenni. . . . 
Cum vero Deus a to multa. roquirat, 
hoc potissimum desiderat ut facias 
judicium et lustitiam ac pacem patn^, 
qua? semper rospicit ad te ; ut sis de- 
fensor eoclesiarum et clerioorum, tutor 
viduarum et orphanorum ; cum his et 
alns bonis hrmabitur tbronus tuus hio 
et lu perpetuum.” 
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tion, in the last years of the eleventh century, possibly by 
Waltram, Bishop of Nanmbnrg. The author’s treatment of the 
questions concerning the relations of Temporal and Spiritual 
power is important, and we shall have occasion to deal with 
the treatise again in this connection, but for the moment it is 
enough to observe that in discussing the nature of the State 
he cites those passages from the ‘ l)e Civitate Dei,’ in which 
St Augustine has preserved Cicero’s description of law as being 
the embodiment of justice, and of the state as that which 
exists to maintain law and justice.^ 


^ ‘ De umtato ecclesiae conservanda/ 
1. 17: “Res publica emm dicitur. 
quod sit res populi, sicut acnbit sauctus 
Augustinus m ipso xvuii libro do 
civitate Dei , eed populum essj© defiiiit 
ccatum multitudinis luris consensu 
vel utilitatis communione sociatum. 
Quid autem dicat luris consonsum, dis- 
putaiido ©xphcat, per hoc ostendens gen 
smo lustitia non posse rem publicam 
‘ Ubi ergo,’ inquit, ‘ justitia vera non ost, 
nec ms potest ©hse , quod enim lure fit, 
profecto luste tit, quod autem fit 
jiniuste, nec luro fieri potest , non enim 
lure dicenda vel putanda quaelibet 
iniqua honiinum constituta. Quocirca 
ubi non est vera lustitia, luris consensu 
sociatus coetus hominum non potest 
esse, ot ideo nee populus , ©t si non 
popiilus, nec res populi, sed qualis 
cunque multitudiuib, quau populi 
nomine digna non est. Ac per hoc, ei 
res publica res est populi et populus non 
est, qui cousen&ii luris sociatus non 
est, non est autem lus, ubi nulla lustitia 
©st, procul dubio colligitur, ubi lustitis 
non est, non esse rcm publicam. lustitia 
porro est ea virtus, quae sua cuique dis- 
tnbuit.’ Et longe supra idem Augusti- 
nus in libro 11 de civitate Doi introdu- 
©ens sententiam vel Scipioms vel Tullii 
de re publica . ‘ Sicut in fidibus,* 

inquit, ‘ a tibiis atque cantu ipso ac 
vocibus concentus est quidam tenendus 
ex distmctis sonis, quern immutatum 
fttque discrepantem aures erudita^ ferro 


non possunt, isquo concentus ex dis- 
simillimarum vocum moderatione con- 
cors tamen ©fficitur et congruus, sic ex 
summia ©t inflmis et raediis inter- 
lectis ordimbus, ut aoms, moderata 
ration© civitatem consensu diasimilh- 
morum dicunt concmere , et quro 
harmoma a musius dicitur in cantu, 
earn esse m civitate concordiam, ar- 
tissimum atque optimum omm in re 
publica vinculum mcolumitatis, eamque 
sine luhtitia nullo pacto esse pos^e. 
J^opulum autem non omnem coetum 
multitudims, sod ccetum luna conson'^u 
et utiUtatis commuiuone sociatum 
ileterminaiit, et dicunt, tunc ess© rem 
publicam, id ost rem populi. cum bene 
ac lustc geritur, sivo ab uno rogo, si\ © 
a pauciB optimatibup, Hive ab universo 
populo. Cum vero iniustus eat rex, 
quem tyrannum more Graeco appellant, 
aut imusti optimates, quorum consen- 
8um dicunt factionem, aut iniustun ips© 
populus, cui nomen usitatum non re- 
periuut, msi etiam ipsum tyrannum 
vocent, non lam dicunt vitiosam, sicut 
pnus fuerat disputatum, sed sicut ratio 
ex illis definitiozubus connexa docuissot 
omamo nullam esse rem publicam, 
quoniam non esset res populi, cum 
tyrannus earn factione caposserot, noo 
ipse populus lam populus esset, si easet 
iniustus, quoniam non esset multitude 
luris consensu et utilitatis coxumuni- 
one aociata, sicut populus fuerat defim- 
tus.” ^ 
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The same conception that the essential character of kingship 
is to maintain justice is maintained in that treatise of Hugh of 
Fleury to which we have already referred.^ He has a very 
high conception of the nature of the royal authority, he cites 
both the Pauline doctrine that all authority is from God, and the 
Gelasian principle that there are two powers by which the world 
is ruled, the royal and the priestly, while Christ Himself was 
both King and Priest,* and he reproduces the phrases of Am- 
brosiaster and Cathulfus, that the king has the image of God 
the Father, while the bishop has that of Christ, and maintains 
that the king has authority over all bishops in his kingdom.® 
At the same time he maintains very emphatically that the 
function of the legitimate king is to govern his people in justice 
and equity, to protect the widows and the poor ; his chief 
virtues are sobriety, justice, prudence, and temperance.* 

These illustrations will be sufficient to make it clear that 
those who belonged to the imperalist party were quite clear 
that the function or end of the temporal authority was to 
maintain justice. It is more important to observe that the 
same principle was firmly maintained by the papalists and 
anti-imperialists. We have already seen that Manegold of 
Lautenbach maintained the ultimate divine origin of the 
temporal power, while, as we shall see presently, he held that 
it was derived immediately from the community. He was 
perhaps the most vigorous assailant of Henry IV. and the most 


* Soe p. 98. 

* Hugh of Fleury, ‘ Tractatus de 
regia potostato et sacerdotali dignitate/ 
). 1, 2. Cf. vol. 1 . pp. 149, 215. 

^ Id. id., 1.3: “ Verurnptamon rex in 
regni bui corpore Patris omnipotontis 
optinere \idetur imaginom, ot epiBco- 
piiB Clinsti Unde rite regi Mubiacere 
videntur oxnnes regni ipsius episcopi, 
Bicut Patri Filius doprehenditur ease 
subiectua, non natura, sed ordine, ut 
uiuversitaa regni ad unum redigstur 
principium.” Cf. vol. i. pp. 149, 215. 

* Id. id., i. 6 : " Porro Legitimi regia 
officiuzn eat populum in juaticia et 
aequitate gubemaxo et fccclosiam aonc* 


tam totis viribufl defendere. Oportet 
etiara eum esse pupillonim tutorem, et 
Mduaruui protoctorem. et pauperum 
auxiliatorein, iit cum beato lob Domino 
dicere possit ‘ Oculus fui ceco et pea 
claudo, et rcm quam neseiebam dili- 
genter investigabam. * Debet promde 
Deum ommpoteiitezn, qua multis homi- 
num milibus eum prseposuit, toto mentis 
affectu diligero, et populum sibi a Deo 
commisaum tamquam se ipiaum. . . . 
Debot otiam quattuor prmcipalibus 
maximo poUere virtuiibxiB, aobnetate 
videlicet, lusticia, prudentia ac tem- 
perantia.” Cf. id., c. 7. 
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radical theorist of the nature of government in the eleventh 
century, he had as little respect for the arbitrary king as 
any jMjlitical writer of the seventeenth century or of the French 
Revolution. But he founds his opinions, not on the theory that 
secular authority was a thing illegitimate or improper, but on 
the principle that as the royal authority excelled aU other 
earthly power in dignity, so it should also excel them all in 
justice and piety. He who was to have the care of aU, to rule 
over aU, should possess greater virtue than all, in order that he 
might administer his power with the highest equity. The 
people had not set him over them that he should act as a 
tyrant, but that he should defend them from tyranny.^ Again 
in another passage Manegold urges that the chief distinction 
between human nature and that of other living creatures is 
that it is possessed of reason, and that therefore men consider 
not only what they should do, but why they do it. No man 
can make himself king or emperor ; when therefore the people 
set one man over them, they do it in order that he should 
give to every man his due, that he should protect the good, 
destroy the wicked, and administer justice to all.* 

Berthold of Constance in his Annals expresses the same 
principle, but in terms derived ultimately from St Isidore of 
Seville. The true king is he who does right, while the king 
who does wrong will lose his kingship ; or rather, he is no king, 
but only a tyrant.® Lambert of Hersfeld, in his account of the 

' Manegold, ‘ Ad Gebehardum,* 30 : ©t improbitat© defendat/* 

“ Kegalis ergo digmtas et potentia Bicut * Id. id. ,47 “ In hoc namque natura 

onmes mundanas exceilit potentates, bumana ceteriB prsBstat aiumantibus, 
81 C ad earn ministrandam non flagitio* quod capax ratioms ewi agenda queque 
sissimuB quisque vel turpissimus est non fortuitie caeibus proruit, causaa 
constituendus, sed qui sicut loco et rerum luditio ratioms mquint nec 
digmtate, ita mcbilommufi ceteros tantum, quid agatur, sed cur abquid 
Bapientia, lusticia Buperet et pietate. agatur, intendit. Cum enim nuUus 
NeccBse est ergo, qui o mnium curam ee imperatorem vel regem creaie poseitr 
gerere, omnes debet gubemare, maiore ad hoc umiTn aliquem super ae populua 
gratia virtutum super oeteroe debeat exaltat, ut lusti ration© inpeni se 
splendere, traditam sibi potestatem gubernet et regat, cuique sua di8> 
Bummo equitatia hbramine studeat tribuat, pios foveat, impios penmat, 
ad mini sti are. Neque emm populus omnibuB videhoet lusticiam im' 
ideo eum super se exaltat, ut bberum pendat.*’ 

m se exercendse tyrannidis facultatem * Berthold of Constance, * Annales,' 
concedat, sed ut a tyraniude ceterorum 1077 a.d. (p. 297) t '*Keote igitur 
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demands pnt forward by the Saxons and Thnringians, in the 
rising of 1073 against Henry IV., represents them as acknow- 
ledging that they were indeed bound by their oath of allegiance 
to Henry, but only if he used his authority for the building up, 
and not the destruction of the Church of God, if he governed 
justly and lawfully according to ancestral custom, if he main- 
tained for every man his rank and dignity and law.^ 

Again, in the twelfth century John of Salisbury asserts with 
great emphasis that the Prince is entrusted with his great 
authority, is even said to be “ legis nexibus absolutus,” not 
because he may do unjust things, but because it is his essential 
character to do justice and eqmty not out of fear but from love 
of justice. Who would speak of the mere will of the prince in 
regard to public matters, when he may not will anything but 
that which law and eqmty and the public interest requires ? 
The prince is the minister of the public utility and the servant 
of equity, and is the representative of the commonwealth, 
because he punishes all injuries and crimes with equity.® 


We have been compelled to give some space to the con- 
sideration of the questions discussed in these two chapters 


faciendo iioinGn regis tenetur, aiio> 
quin amittitur, unde est hoc votus 
elogium ' Rex ena, si rocte facia , ui 
non facia, non ena ’ cur non 

magis propno t^T«nni in huuu=:modi 
fortissiiiu, quam abusive ot ubsque loi 
vontatia regoa wnt nunoupandi.’' 

^ Laml>ert of Hersfeld, ‘ Annalcs,’ 
1073 A D (p 197) “ Sacramento so ei 

hdem dixisae , scd si ad a'dihcatioiiem, 
non ad destructionem ecclosiep Dot, rex 
ease vellot, si lustc, si legitime, si 
more maiorum rebus modoraretur, st 
suum cuiquo ordinem, euam dignitatem, 
suas leges iutas inviolatasquo monoro 
paterctur.” 

* Jolin of Salisbury, ‘ Policraticus,’ 
IV. 2 : “ PnncepB tamen legis nexibus 
dieitur absolutus, non quia ei iiuqua 
liceant, sed quia is esse debet, qui non 
timore pena) sed amore lustitise 
iequitatem colat, rei publicee procuret 

VOL, m. 


utilitatom, et in omnibus ahorum com- 
moda pnvatcc preferat voluntati. 
Sod quis in negotiie publicis lo- 
quitur do pnncipis voluntate, cum m 
ei8 ml 6ibi voile hceat, msi quod lex 
aut. aquitaa perauadei aut ratio 
communis inducit ? Eius namque 
voluntas in his \ im debet liabei^a 
ludicii . ot rectissime quod ei placet 
in tall bus legis habet vigorem, eo 
quod ab wquitatis mente eius sententia 
non discordet. Do vultu tuo, inquit, 
ludiciuixi meum prodeat, oculi tui 
v'ldeant seqmtatem ; ludex etemm 
incoxTuptus cst CUIUS seutentia ex 
contomplationo assidua imago est 
sequJtatiB. Fublicse ergo utilitatis 
minister et icquitatiB servus est 
pnuceps, et in eo personam publicam 
gent, quod ommum iniunaB et 
dampna sed et crumna omma eequi- 
tate media punit.'* 


H 
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only because there has been some uncertainty as to the 
position of the political theorists of the eleventh and 
t-vrelfth centuries, and this uncertainty has arisen owing to 
the supposed influence of some aspects of St Augustine’s 
theories of Church and State. We shall have to consider 
the nature of this influence more closely when, in our next 
volume, we deal with the theory of the relations of the 
spiritual and temporal powers, and we hope that we shall then 
be able to see more precisely what influence St Augustine may 
have exercised. In the meanwhile it is, we hope, quite evident 
that the conception that the political theorists of the eleventh 
and twelfth centuries doubted or denied either the divine 
origin of the State, or the principle that its end and piupose 
was an ethical one, namely, the maintenance of justice, is a 
complete mistake. No such doubt was seriously entertained, 
and the theorists were all con\'inced that as temporal authority 
came from God, so also its purpose or function was to maintain 
the divine justice in the world. 
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CHAPTER IV. 

THE THEORY OE THE “ DIVINE RIGHT.” 

It is we hope now sufficiently clear that substantially there was 
no doubt in the great formative period of the Middle Ages 
wliich wo are now considering — ^that is, in the eleventh and 
twelfth centuries — that the State was a divine institution, that 
political as well as ecclesiastical authority was derived from 
God, and had an ethical or moral, as well as a material ftmction. 
We hope to consider the systematic theories of the thirteenth 
century in a. later volume, and cannot here anticipate our 
discussion of them. 

This conception, which, as we have shown, was fully admitted 
even by the most determined papahsts, found its most emphatic 
expression when the king was called the Yicar of God. The 
title was not so far as we have seen used by any of the more 
strictly papalist writers during this period, though it had been 
frequently used by the Churchmen of the ninth century,^ but 
if the phrase was not actually used by them, the conception 
which it expressed, that the authority of the king is derived 
from God, was imreservedly admitted. 

We liave now to consider how far this principle may have 
been interpreted, in the period which we are now considering, 
as implying that the authority of the king or ruler was in such 
a sense divine that resistance to him was under any and all 
circumstances tmlawful. Wo have endeavoured to set out the 
origin of this conception in our first volume ; ® as far as we can 
judge, it seems to us clear that the conception was substantially 

^ Cl. vol, i. pp, 140, 215, 216, ^ Of. vol. i. pp. 30, 31, cind ohaps. 13 and 17, 



116 POLITICAl, THEOKT : llTH & 12TH OENTlTErES. [PABT n. 

an oriental one, which came into the West in the main through 
certain of the Fathers, and that it was derived by them, imme- 
diately, from a one-sided study of certain passages in the 
historical books of the Old Testament. It was St Gregory the 
Great who formulated it, and as we shall presently see, it is to 
his influence that we can generally trace the appearance of the 
conception in the Middle Ages. We have also showed that 
while St Gregory the Great drew out the conception with 
great clearness, and while certain other Fathers may have 
inclined towards it, yet others, and especially St Ambrose and 
St Isidore, set out a fundamentally different principle, and that 
St Isidore especially drew a very sharp distinction between the 
king and the tyrant.^ 

The writers of the ninth century inherited both traditions, 
and they cited the phrases which belong to both, but it is clear 
that while they might use the phrases of St Gregory, they were 
governed rather by the tradition of St Ambrose and St Isidore, 
and that while they looked upon the secular authority as a 
divine institution, it was to them divine only so far as it 
represented the principles of justice and the authority of 
law.® 

These two principles were inherited by the men of the Middle 
Ages. What did they make of them ? How did they relate 
them to each other ? We have seen that both parties, in the 
great conflict of the temporal and spiritual powers, inuintaiued 
that all authority, whether ecclesiastical or secular, came from 
God, and that they were at one in maintaining that the function 
of authority was to uphold justice and righteousness. Jlut there 
were some who maintained that while this was true, yet the 
king was answerable only to God, that there was no authority 
which could judge him, and that the subject must therefore 
submit even to injustice and oppression, looking only to the 
just judgment of God to punish the oppressor and to defend the 
innocent. As we shall presently see, there are traces of this 
view even before the outbreak of the great conflict between the 
Papacy and the Empire, but, not unnaturally, in the great 
conflict, some imperialists, in their anxiety to lay hold of every 
* Cf. vol. i. chap. 14. • Cf. vol. i. chaps. 18 and 19. 
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instrument of defence against the Popes, tended to assert this 
view with much greater emphasis. 

In the tenth century Atto of VerceUi, in one of his letters, 
maintains very dogmatically that it is an impious thing to 
resist the king, even though he is unjust and wicked. As St 
Gregory the Great had done, he cites the example of David, his 
veneration for the Lord’s anointed, and his refusal to lift his 
hand against him, and he alleges the example of the submis- 
sive tone of St Gregory in writing to the Emperor Maurice. He 
also quotes a passage, which he thinks comes from the writings 
of St Chrysostom, in which it is said that while it is true that 
the people elect the king, when he is once elected they cannot 
depose him, and some canons of a Coxmcil of Toledo which 
condemn revolt against the king, under penalty of excommuni- 
cation. ^ And, in a passage from another treatise of which we 
have already cited some words, he explains away a passage of 
Hosea which seems to imply that there might be kings who had 
not derived their authority from God, and maintains that even 
in matters of religion a good man must not resist the king, but 
must submit patiently to persecution however imjust.® 


* Atto of Vopcelli, Epistle I. : “ Non 
leve cst regalem irapugnaro maios- 
tatem, etsi iniusta in aliquo vidcatur. 
Dei enim ordinatio est ; Dei est dis- 
pensatio. Profanum est enim violate 
quod Deus ordinat. . . . Sane 

eciondum, quia cum Deus omnipotens 
utilem popiilo prindpem donate 
dignatur, iustum est ut oius hoc 
pietati ascribant, ot grates exinde 
dignas poreolvant, si autem adversus 
fuerit, suis hoc imputont peccatis* 
ipsumque flagitore non desiiiant, ut 
hoc secundem inultitudmem misoncor* 
dite eua^ propitius disponat. Nam 
deiioiendus vel inipugnandiis nuilo 
modo est a populo» qui iam ordinatus 
est a Deo. . . . Venerabilis etiam 
loannes ChrysostomuB in quadam 
homilia eua ait. ^ Sicut emm vidomus 
in istis roundialibus rognis quomodo in 


primis quidem nemo potest faoero 
se ipsum rogoni, sod populus eligit 
sibi regem, quern vult : sed cum rex 
ille fuerit factus et confirmatus in 
regno, iam habot potestatem in homi- 
nibus, et non potest populus iugum de 
cervice sua repelJere. Nam primiitn 
quidem in potestate populi est facere 
sibi I'Ogem quern vult ; factum autom 
do regno repellere, iam non oat in 
potestate eius, et aic voluntas p<^uli 
postea in nocesaitatem convertitur.* 

The passage attributed to St 
Chrysost-om does not come from his 
writings, but from a “ Privilegium ** of 
Pope Leo VIII. Cf. M, G. H., ‘ Libelli 
de vol. ii. p. 422, note 2. 

* Id., ' Exp. in Ep. PauU ad Ro- 
manos,' xiii. 1 : " Our autem subditi 

esse debearaua ostendit, subiungens ; 

* Non ost enim potostas nisi a Deo.' 
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In a commentary on the Psalms by St Bmno, who was 
Bishop of Wurzburg from 1034 to 1048, the words, “ Against 
Thee only have I sinned ” (Ps. li. 4), are interpreted as mean- 
ing that while a private person who commits an offence 
transgresses against God and the king, the king transgresses 
only against God, for there is no man who can judge his 
actions.* 

The excommunication and deposition of Henry IV. by 
Gregory VII. raised m its most acute form the question which 
had already arisen with the great Saxon revolt of 1073, the 
question how far revolt against the royal authority was a thing 
legitimate, and more especially the question how far such a 
revolt was consistent with the Christian conception of the 

8ed cum in libro cuiusdam sapientis nam causam mortiB habeant, sed 

ecriptum sit . * Reges regnaverunt, &ed dignum mortis pra^mium accipiunt. 

non per me , prmcipes exetiterimt, et Cur autexn principes dati sint mam- 

non cognovi * (Hosea viii 4) quomodo festat, subiungens , ' Nam prmcipes 

non est potestas, nisi a Doo ? Sciondum non sunt timon bom opens, sed 

est ergo, quia sunt qudD Deus propitius mail , ’ non omm ideo pnncipes dati 

ordinat, et disponit ; sunt qus iratus sunt, ut eos terreant qui bona operan- 

fien permittit- . . . , . tur, sod qut mala 

* Quso autem sunt a Deo ordinatac Igitur, ut ostendcrit vim potcstatis* 
eunt , * a bono quippe ordinatore nihil et quare potestas data sit, adjunxit . 

inordinatum rehnquitur Ostendit ‘Vis ergo non timore potestatem ? 

ergo his verbis Apostolus mamfeste, bonum fac, ot habobis laudom ex ilia ’ 

quoniam omnis potestas, tarn apud Sod forte oliquis dicet . ‘ Nunquid 

paganos quam apud Chnstianos, a Doo sancti apoetoh potestatibus subditi 

ordinata est, sive propitio sive irato. fuerunt, qui pnncipibus usque ad 

Deerat enim timor Dei homimbus , mortem restiterunt, no Cliristi hdem 

ideoquo ne more piecium ab invicom amitterent ? ’ Vere subditi fuerunt, 

consumcrcntur, datse sunt potcstates quoniam non propter mala opera, sed 
etiam malis, ut bom patienti<c virtuto proptei bona peraoquondi occasionem 
probarentur, et mail legibus mundams dederunt ” 

coercerentur, et punireritur . , ^ Bruno of Wurzburg, Expositio 

Vorum, quia erant nonnulli dicontes PsaJmorum,’ 1. 6 (li. 4) “‘Tibi soli 
*In seculanbus negotiis nos eubditos {teccavi.’ ... Si quis enim do populo 

esse oportet , in fide autem, et in his, erravent, et Deo peccat et regi. 

quio ad Dcum pertinent, nullo modo ; * Isam quando rex delmquit, soli Deo 
idcirco volciis apostolus oetendero, reus est. Iste igitur rex soli Deo 

qma in omnibus subditos esse oportet peecare se djcit, quia hominem non 

propter Deum, adjecit ‘ Qui autem habet qui eius facta diimdicet.’^ 
resistunt, ipsi sibi damnationem ac- This passage, which is also cited 
quirant.* Ac si aperte dicent . Dum by Atto of Vercelli in the letter wo 

ipsi persequendi occasionem tnbuunt, have jtist considered, is taken from 

6UOB persecutores excusabiles, et se Cassiodorus's Commentary on the 
improbabiles reddunt , idooquc dig- Psalms. 
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divine nature of secular authority. We do not yet discuss 
the question of the relation of the spiritual authority to the 
temporal, though it must be remembered that this was always 
present to men’s minds. 

The imperiahst party did not necessarily or always take 
up the position that the temporal power was in such a sense 
sacred, that it could never under any circumstances be justifi- 
able to revolt against it, but it was natural enough that some 
of them should have recourse to that tradition of the Church. 
In Henry IV. ’a reply to the bull of deposition of 1076, he 
denounces Gregory VII. ’s arrogance and audacity in venturing 
to raise his hand against him who had been anointed to the 
kingdom, while the tradition of the holy Fathers taught that 
he could be judged by God alone, and could be deposed for 
no crime, except for that of departing from the faith ; the 
Fathers indeed had not judged or deposed even the apostate 
Julian, but had left him to the judgment of God.^ Berthold 
of Constance, in his Annals for the year IOTY, relates how 
some of the clergy were continually proclaiming that neither 
the Pope nor any other authority could judge kings, whatever 
might be the crimes of which they were guilty, even if they 
were heretics.* Berthold himself holds this conception to be 
absurd, but his evidence is only the more important. 

The source of this opinion is obviously in the main the 
tradition of some of the Christian Fathers, and especially of 
St Gregory the Great. There is a very good example of this 
in a treatise written about 1080 by Wenrich, the head of 
the educational school at Trier, afterwards Bishop of Vercelli, 
in the name of Thcodoric, the Bishop of Verdun, who was at 

' M. G. H., Legum, Sect. IV. Const., * Berthold of Conrstance, * Annalea/ 
vol. 1 . 62 <1076): “Me quoquo, qui 1077 A.p, (p. 296): “Tunc VBro qusa 
licet indignus inter christo*? ad regnurn ha.*roBis ot soininarium erat clericoruxn» 
6’um uiictus, totigisti, quoin sanctorum portinaves nonnulli passim concionati 
patriim traditio soli Deo ludicandum suut, in reges quamquam hereticos et 
docuit» nec pro aliquo enmine, msi a cxuictis flagitiorum facinoruinque reati’ 
fido quod abait exorbitavonm, deponen- bus exoletos, sanguinarios nefandissio 
dum assoruit ; cum etian luhanum mos, noc non omiiifariam profanos et 
apostatam pnidentia sanctorum patrum aacrilegos, nec ipsius papec nec alicuius 
non aibi sod soli Deo ludicandum de- magistratuum indicium et aententiam 
ponendumque oommiserit.’^ cadere non debere/* 
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that time one of the supporters of Henry IV. It is a protest 
against Gregory VII. ’s action in deposing Henry IV. and 
encouraging the German princes to revolt against him. He 
maintains that such conduct was contrary to the law of God,^ 
and urges the example of the humility and coulrtesy of Gregory 
the Great, who even when he reproved the authorities of the 
State was careful to address them in terms befitting their 
dignity, and protested that he recognised that he owed obedi- 
ence to kings, and acted in this spirit even in regard to 
actions of which he disapproved. When the emperor required 
Tiim to promulgate a law forbidding the reception of soldiers 
into monasteries, he protested against it as contrary to the 
law of God, but he carried out the inii>erial order for its 
promulgation.^ 

Another example will be found in the treatise ‘ De imitate 
ecclesiae oonservanda.’ The author was a determined partisan 
of the cause of Henry IV. against the Hildebrandine party, and 
contrasts Hildebrand's conduct with that of Gregory the Great. 
Hildebrand claimed to have authority over kings and kingdoms, 

1 Wenricus, Scolaaticus Trevorensis, latam, quam Deo adversari videbat, 
Epistola, 1-3. statim exhorruit, sed tamen illam ex 

* Id. id., 4: “ Hoc plane lacto nutri- iussione principis ad omnium notitiam 
tu8 beatus papa Gregorius in verbis, in ipse, qui earn inprobabat, insinuare 
moribus, in ipsis denique suis in« non distulit. Expleta humiliter, 
crepetionibus humilitatem et mansue- oboedientia ad oundem impera- 
tudinem ubique redolet. Hinc est torom : ‘Ego,’ inquit, ' lussioni sub- 
quod in sublimi loco positas personas, ditus eamdem legem per diversas 
quacunquo inutiles vel etiam infamos, terrarum partes feci transxnitti ; et 
dignitatum tamen vocabulis, appellat, quia lex ipsi omnipotonti Deo minime 
reverendis allocutionibus honorat, po- concordet, ecce per suggestionis mete 
testatem eorum qualibus potest verbis paginam serenissimiB dominis nuntiavi, 
attoUere et exaltare non dissimulat, Utrobique ergo quee debui exsolvi, qui 
Summus pontifex obcedientiam se regi- et imperaton oboedicntiam proibui et 
bus debere protestatur et asserit, ea pro Deo quod sensi non tacui.* ” 
debit! necessitate ad ea, qus mentis We have drawn attention to the 
iudicio ipse reprobat, pro tempore tole- importance of these words of Gregory 
randa aliquando descendit, quse tamen the Great in vol. i. p. 165. The 
ipsa quantum sibi displiceant, adopta influence of these words of Gregory 
oportunitate, salva in omnibus princi- are again illustrated by the use made 
pis reverentia, aperte innotescit. Unde of them by the author of the * Trac- 
oum legem de miiitibua ad conver- tatus Eboracenses,’ iv. (M. G. H., 
Bionem minime recipiendis imperator ' Libolli de Lite,* vol. iii. p. 671). 
promulgari iussisset, legem quidem 
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while Grcfgory the Great, with true humility, called himself the 
servant of servants, and in his book on “ Pastoral Care ” he set 
out the conduct of David as an example to all good subjects 
who have bad rulers. David would not take advantage of the 
opportunity to slay his persecutor, but repented that he had even 
cut off the skirt of his cloak ; and the author cites the words of 
Gregory the Great, in which he condemns even criticism of the 
conduct of the ruler, lest men should transgress against God 
who gave them their authority.^ He looks upon the successive 
deaths of Rudolph of Suabia and of Hermann of Luxemburg, 
who had been set up against Henry IV., as examples of the 
judgment of God upon those who revolted against their lawful 
king, who had received his authority from God, for neither the 
prin ces nor the people of that party could destroy that authority. ® 
The same principles were maintained by others of the im- 
perialist party. In the work known as the ‘ Liber Canonum 
contra Henricum quartum,’ which, as it is thought, was com- 
piled in the year 1085, the supporters of Henry IV. are repre- 
sented as bringing forward the authority of St Augustine and 

* ‘ De Umtate Ecclesiep Conser* tioni, qui eos nobis prfctuJit, obvi- 
vanda/ ii. 1 : Undo et Gregorius papa amus.* ** 

cum easet summus pontifex et virtu- Cf. id., ii. 15 ; cf. vol. i. p. 152, 
turn artifex, in tantum se infra omncs 153. 

liumiliavit, ut primus ipse in epistolis ^ Id., i. 13 : “ Duo eniiii roges, unus 
BUIS servum sorvorum Dei so appel- pot>t uuum, substituti sunt nostris 
avorit et hoc liurnilitatin nomen ad temporibus a parte principum, et par- 
posteros quoquo tranemieerit. Qui in tern regni tenuerunt, ot non totum ; 
Jibro postoralis cura* proposuit de quod scilicet ‘ totum ’ habet magnum 
bonis Bubditis ot malis rectoribus ex- pietatis mystenum in unitate fidelium. 
emplum Saulis et David, qui certe, Sed quia hoc consilium et hoc opus 
dum cum posset eundcmquo persecu- ox hominibus crat, dissolutum ©st, 
torem suum occidere, noluit occidore, quod ex Deo non erat, quoniam post 
eo quod esset chnstus Domini, in- breve temporis spatium ipsam quoque 
super ct viros suos, no consurgorent partem rogni utrique amisorunt, et 
in eum Icgitur sormonibus confregisse unus in praslio, alter in expugnatione 
et, quia vel oram olilamydis suof ipso iinius castelh miserabiliter perierunt, 
prffscidiflset, poenituisso. ‘ Si quando,* superstit© oo cui potestas data est a 
inquit, ‘ contra rectores v'el in minimis Deo, quam scilicet potestatem nec 
lingua, labatur, per afflictionem posni- principes neo populus partis ilH u s 
tentiee oor prematur, et cum prac- dissolver© potuerunt ullo modo, quando 
posito! poteatati aliquis detraxerit, quidem ipsi quoque regi possint iam 
oiuB iudiciiom, a quo sibi prsslata ©st, donante Deo filii succedere in regnum, 
porhorreecat ; quia, cum in prfcposi- sicut ipse patribus suis successit in 
toa,’ ait, * delinquimus, eius ordina- regnum.*’ 
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8t John Chrysostom to prove the impropriety of the action of 
Hildebrand in excommunicating Henry IV. The passage cited 
from St Augustine afiirms the divine origin of the temporal 
authority, and the duty of obedience by Christian men even 
to an imbeheving emperor such as Julian. The passage attri- 
buted to St John Chrysostom is the same as that quoted by 
Atto of VercelU, and sets out the principle that, while no man 
can make himself king but only the people, when the king has 
once been elected and confirmed the peoi>le cannot depose 
him.^ These words are again substantially reproduced in the 
collection of Epistles, &c., of the Cardinals who were in opposi- 
tion to Hildebrand and Urban IT .2 

Again, Sigebert of Gembloux, in a letter wi’itten in the name 
of the clergy of Li^ge about the year 1103 against Pope 
Paschal II., urges that even if the emperor were such as the 
papal party represented him to be, his subjects must submit, 
for it is their sins which merited such a ruler.® 

The most complete statement, perhaps, of the doctrine of 
non-resistance, and of the conception that the king is respon- 
sible only to God for his conduct, which is to be foimd in the 
literature of this period, is contained in the treatise written by 
Gregory of Catino in the name of the monks of Parfa, prob- 
ably in the year 1111 . He maintains very emphatically that 
the royal or imperial authority could not be condemned or 
overthrown by any man. The autliority of the saints both of 
the Old and New Testaments showed that rulers must be 
endured rather than condemned ; no one of the saints and 
prophets and other orthodox Christians had ever ventured to 
condemn or depose a king or emperor, even though he had 
been unjust or impious or heretical. That wisdom which is 
Christ said, “ By Me kings reign,” and by Him therefore alone 
can they be condemned. Saul and David sinned, but neither 

^ M, G. H,, * Li belli de Lite,’ vol. i. tamen eum principari nobis pateremur ; 
p. 491, 2; cf. p. 117. qviia, ut tabs nobis principetur, pec- 

® Id. id., vol. ii. p. 422. cando meremiu*. Esto, eoneedimua 

® Leodicensium Epistola Adversus vobia inviti oum talom esae, qualcm 
Faschalem Papam,’ 9 : Nihil modo dicitis. Neo talis a nobis repellendus 

pro imperatore nostro dicimus. Sod esset armis contra eum sumptis, sod 
hoc dicimua, quod, etiamsi talis osset, precibus ad Doum fusis,” 
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Samuel nor Nathan ventured to condemn them. Many kings 
and emperors both before and after the coining of Christ were 
wicked and heretical, but none of the prophets, or apostles, or 
saints condemned them or attempted to take from them the 
obedience and dignity which was their due, but left this to 
God, and endured their persecutions for Christ’s sake ; even 
Christ Himself, while He lived in the flesh, condemned no man. 
Gregory then relates a number of examples of the conduct 
of the Christian Fathers, as illustrating this principle, and it 
is noteworthy that he points out quite correctly that Pope 
Gregory II. restrained the Italians when they wished to revolt 
against Leo the Iconoclast and to set up another emperor. 
Finally, summing up the whole matter, he urges that it is God 
only, the Almighty creator of kingdoms and empires, who can 
grant them or take them away, and that he who resists the 
powers that have been ordained by God resists the ordinance 
of God.i 

^ Grogoiii CatinensiB, ‘ Orthodoxa quern solum regnaro noscuntiir. Si qms 
defenaio imponalis.’ 7, “ Sublimiores voro id, quod soh Deo reservanduin est, 
vero potentates, id eat regia vcl im \oluent condomnare, nunquam ovadit 
ponalia luagnitudo, a Deo aut pcrminija puDitionem. Domque Saul poecavit et 

aut conetituta, aut a nullo contemna* a Deo recesnit et Deus ab oo, et tamen 

tur aut condemnetur sivo deatruatur. propheta Samuel non ilium condemnare 

Sanctorum habemua auctontates plun- a bO ausub ost. DaMd quoque regem 

inorum et in testamento veten et iii tnbus j>eH«i»Di8 cnminibuB dolinquen- 

no\a gratia evangolii, qui itiagis hums- tein propheta J'satan non condemnavit, 

modi biifferentcs portarunt quam con sed maps ponitcntom recopit. . , ■ 
doninarc pieaumpberunt. . . . Quod Itaque si omnea dibcuciantur historic 

■<1 ita habetur, oertissime in omnium \ cl leges, contra hoc notiseimum dictum 

auctontati bus sanctorum, prophetarum, non in\enieb proposicionem. Nam 

fipostolorurn ac rehquoruiii oithodoxo- multi regum \ol imperatorum et ante 

rum, quorum riullub potestateni regiam et post adventum Chnati peasimi vel 

vel impenalcm, licet iniquani, hcot horetici fuorunt, quos prophotse \ol 

irnpiarn, iicet heroticani I ondt miiaie vel apostoh sanctique patres et reliqui 

dcfjoneio ausus out nc( aliquo inodo doctoros eoclesite ad mortem non con- 

pi e^iumpsit , . . . demnanmt nec debitum obseqoium vel 

8 Vetens emm et noM actus hi'-toii- decus ipsis propnum abstulorunt, sed 

Ob lologentos et bonoa pimtipea nivtiu- **011 hoc Deo reliquerunt et eorum 

rtius «t males, sod nunquam I'oppcrimus nephandos molicias vel persecucionca 

consenpto ludino ab aliquo sanctorum ad tempus Chnsti amore substmu- 

fuifase condempnatob. Do ipsis emm einmfc, quia eius omiumodis membra 

sapieiitia. qu£e Chnstus est, die it: extitenmt. De quo dicit apobtolua 

‘ Ver me rogos regnant.’ Per ipsum Johannes: ‘ Qm dicit so m Christo 

ergo solum condemnandi sunt, per manere, sicut ipse ambulavit, debet 
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ambulare.’ Chnstmn enizn, qui legom 
non vemt solvere, sed adimplere, nemi- 
nem legunus condemnaese adhuo in 
came vivens. . . . Gregorius eciam 
papa secundus Komanos omnesque 
Italicos Constantinopoli porgere 
atque Leonem augustum volentes in* 
torficere et aliam imperatorem eligere 
compescuit. luaserat enim idem im- 
perator sacras imagiiioB depoiii et impie 
concremari et prefatum pontificom eibi 
m hoc non obedientem crudehter 
occidi. . . . 

10. Heec idcirco omnia praenotavim* 
us, ut Deum solumraodo omnipotentem 
regnorum et impeni omniumque potes 
tatum ordmatorem, conceshOTem tians 
latoremque evidentissimis sanctorum 
cathohcorum documentis oatenderemus. 
Ordinatas autom a Deo potestates qm 
condemn are vel secundum apostolum eis 
resistere presunut, Deo eiusque ordi 
nationi resistit, quia non est potcstas 
niei a Deo, et licet mala sit potcstas, 
eieut Saul vel sicut Nabuchodonosor et 


multi alii ante adventum Domini m 
diebus prophetanun, et post adventum 
Domini temponbus apostolorum eoram- 
quo BucceasoTum ortbodoxorum fuerunt, 
nullus liimen earn condemnare vel ei 
vectigal vel censum sive debitum hon- 
orem contemnore debet, xnaxime cum 
dominuB Chnstus et magister noeter pro 
66 tnbutum reddere est dignatus. Si 
emm ipsc reddidit, qui pro nobis pauper 
extitit nihilque m hoc seculo possedit, 
quis demons, quis vecors, quis stultus 
Chri«>to rohgiosior aut sublimior vel esse 
temptet sanctior ? Et quis pracpotens 
sine gravi offensione in Deum condem- 
nare potest eum, quern Deus omnipo- 
tens, qui celestia simul et terrenn mode- 
ratur, inextimabili providentia suffert 7 
Demque ipa© solus ordinator et sibi 
tempore placito cuiuscunquo potestatis 
mtereinptor est et translator, quia m 
roanu eius sunt omnes linos terrso 
ct ipse omnium flatum viventium 
contmct.” 
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CHAPTER V. 

JUSTICE AND LAW. 

We have so far endeavoured to make it clear that the political 
theory of the eleventh and twelfth centuries held firmly to the 
principle of the divine origin and authority of government, and 
the conviction that its function was to maintain righteousness 
and justice. In the last chapter we have seen that with some 
writers, and especially among those who were engaged in de- 
fending the imperial position in the great conflict with the 
papacy, the principle of the divine nature of government some- 
times passes into the conception that the authority of the ruler 
was in such a sense divine that it could never be resisted, 
whetlier it was used justly and wisely, or foolishly and un- 
righteously, and that the king was responsible for his actions 
to God only. 

This conception was not unimportant, and indeed in later 
times, and especially in the seventeenth century, assumed a 
considerable significance. But it was not the normal theory of 
the Middle Ages, and we must now consider a.spects of the 
political ideas and principles of those times wliich were both 
more completely developed in theory, and also much more 
closely related to the actual political and constitutional 
movements of these centuries. 

As we have aheady seen, there were two traditions which had 
come down from the Fathers — ^the one, with which we have just 
dealt, that the authority of the king was always sacred, whether 
it was used justly or unjustly, the other, that as the function of 
kingship lay in maintainiug justice and righteousness, he was 
no true king who did not behave justly, who did not govern 
himself and his people under the terms of righteousness and 
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equity. In the first volume of this work it has been pointed 
out how fully this conception was developed, and how firmly 
it was held in the ninth century,* and as we shall presently 
see it was equally firmly maintained in the eleventh and 
twelfth centuries. 

There was a related principle which had governed men’s 
minds and controlled their actions in the earlier Middle Ages, 
which has also been fully dealt with in the first volume, and 
that is the principle that the just order of the State is embodied 
in its law, that to govern justly is to govern according to the 
law.^ We have in the first part of this volume considered the 
high development of this conception in the feudal organisation 
of society, and in the principles of the feudal lawyers ; we have 
now to consider its place in the political circumstances and in 
the general political theory of this period. 

And fiually, we have in the first volume considered the early 
stages of the conception of the authority of the ruler as repre- 
senting t he authority of the community, and as being dependent 
upon the faithful discharge of the obligations which he had 
undertaken,® we must now consider the rapid development and 
the great importance of this principle in t he Middle Ages. 

We have already pointed out that the writers of the period 
with which we are dealing are united in maint aining that the 
purpose and function of all authority is to maintain righteous- 
ness and justice, that the ambiguities of St Augustine had no 
effect upon them. Wo must now observe that this principle 
was constantly drawn out to the very important conclusion 
that where there was no justice iljere was no King, but only a 
Tyrant. This distinction between the King and the Tyrant was 
indeed one of tlie most important of the political conceptions of 
the Middle Ages. The distinction is the same in principle as 
that of Aristotle, but it was not from him that it was drawn, at 
least directly. Directly it came to them from St Isidore of 
Seville * and the writers of the ninth century, and it is probable 
that it is Cicero from whom St Isidore derived it. 

The most complete statement of the conception is to be foimd 

^ Cf. vol. i. chap. 18. 

® Cf . vol . i , chap. 1 9. 


■ Cf. vol.i. chap. 20. 

* Cf. vol.i, pp, 172-73; 221-28. 
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in the ‘ Policraticns ’ of John of Salisbury. We shall have to 
discuss his political theory in detail presently, but we may 
begin by noticing some words in which he expresses this 
principle. This, he says, is the only or the supreme difference 
between the tyrant and the prince, that the prince governs the 
people according to law and obeys the law himself,^ the tyrant 
is one who oppresses the people by violence, and is never 
satisfied unless he makes the law void and reduces the people 
to slavery.* The essence of kingship is respect for law and 
the just rights and liberties of the people, without them a man 
may have the name, but not the reality of authority. We 
can trace the significance of this conception through the whole 
political literature of the Middle Ages. 

We have seen its great importance in the ninth century, and 
even in the scanty hterature of political theory in the tenth 
and early eleventh centuries we find the essential principle 
firmly maintained. We have already referred to a passage in 
the ‘ Praeloquiorum ’ of B>atherius of Verona which has this 
meaning, but it is worth while to look at it again. There are 
certain qualities without which a man may indeed have the 
name but not the reality of kingship ; the king must be 
prudent, just, brave, and self-restrained ; the man who pos- 
sesses tliese qualities, tliough lie were a peasant, may not im- 
properly be called a king — without them, even if a man held 
Ihe dominion of the whole world, he could not justly be called 
a king, for when a man governs ill he loses his authority.® We 


^ John of Salisbury, ‘ Polioraticus/ 
iv. 1 : “ Eet ergo tiranni et pnncipis 

hire difForentia sola vol maxima, quod 
hie legi obtomporaif et eius arbitrio 
populura regit, ('uius so credit mims- 
truin.’* 

^ Id id., viii. 17 : “Eat orgo tiran- 
iius, ut eum philosoplii depinxerunt, 
qui violenta dominationo populum pro- 
nut, aicut qui legibu-' logit prinoopa 
est. . . . PrinoepB pugiiat pro legibus 
ot populi libertate ; tirannus nil actum 
putat nisi leges evacuet ot populum 
devooet in servitutem.” 

* Ratherius of Verona, ‘ Pr»loqui- 


rogo, ipsa te dum dclcctat, in.struat. 
Sunt qua^dam rrgalis ordniis iiisigrua, 
quibus Bino, otsi nomou utcumqiie, r© 
tamen vera cert© non potest consister© 
dignitas tanta. His ergo utere, his exer- 
cere, his oxornare. Esto prudens, Justus 
fortiB ot teraporatus. . . . Hsb quatuor 
regales proprie noscuntur esse virtutes, 
ut cum his quilibot etiam rusticus, rex 
non iucongrue dici ; sine his, nec ipse 
universam pone monorchiam obtinens 
mundi, quamquam abusive, rex valeat 
iuste vocari : male enim imperando, ut 
ait qui supra, summum imperium 
amittitur.” 
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may put beside this a phrase from the “ Proverbs ” attributed 
to that Wippo, from whose life of Conrad the Salic we have 
already quoted. The king, he says, must learn and hearken 
to the law, for to keep the law is to reign.^ 

We have begun by citing these phrases, not because they are 
in themselves specially important, but only in order that we 
may be clear that these principles were not merely thrown out 
in the great conflicts of the eleventh and twelfth centuries, but 
that they represent the normal convictions of mediaeval society, 
which were continuous with those of the ninth century. It is 
true that these great conflicts forced men to consider over again 
their principles, and to determine what practical action they 
were prepared to take in order to enforce them ; the political 
development of European civilisation from the middle of the 
tenth century to the end of the thirteenth was indeed almost 
incredibly rapid, and it would be absurd to imagine that the 
ideas or principles embodied in these constitutional develop- 
ments were not themselves greatly modified, or enlarged, in the 
process ; but at least, as we understand it, the movement of 
ideas was continuous and organic. 

The principle that unless the king is just and rules according 
to law he is no true king is the first principle of the mediaeval 
theory of government, and was firmly bold even before the 
great political agitations of the eleventh and twelfth centuries 
compelled men to think out the real nature of their political 
convictions. While, however, this is true, it is also true that 
these great disturbances liad in a very high degree the effect 
of stimulating political reflection, and it is no doubt to this that 
we owe it that, after the comparative silence of the tenth 
century, we suddenly find ourselves, in the latter part of the 
eleventh century, and in the twelfth, in face of a great pro- 
duction of political pamphlets and treatises. 

It is not our part here to trace the political and constitutional 
movements of the several European countries, but the history 

^ Wippo, * Proverbia ’ — 

“ Decet regem discere legem, 

Audiat rex, quod proecipit lex, 

servare, hoc est regnare.’* 
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of political ideas would be unintelligible if we were not to bear 
in mind something of the general nature of these movements. 
We must not make the mistake of ima ginin g that the interests 
and energies of the Euroi)ean people were concentrated upon 
the struggle between the Papacy and the Empire, or the related 
conflicts of Church and State in the various European countries. 
No doubt these were not only of high importance in themselves, 
but they had a great influence in stimulating political thought. 
And yet it may be doubted whether they had, taken by them- 
selves, any serious effect on the constitutional development of 
European civilisation. We hope in the next volume to ex- 
amine the questions related to these conflicts in detail, and to 
consider the nature of the oppositions or difficulties which lay 
behind them. But the political or constitutional development 
of Europe was not caused by them, or dependent upon them. 
All this is familiar to the students of the constitutional history 
of the European coimtries, but it is sometimes, forgotten by 
those who are not well acquainted with this. 

The history of the political theory of the Middle Ages was 
organically and contmually related to tlie development of the 
political civilisation of Europe ; no doubt, as we have constantly 
endeavoured to show, it derives its terms, and much of its sub- 
stantial tradition from the past, but it was shaped and moulded 
in the actual movement of these times. 

It was with the political agitations and revolts of Germany 
in the latter part of the eleventh century that active political 
speculation and controversy began. We cannot here deal with 
the real nature of the circumstances which lay behind the 
great revolt of the Saxons and Thuringians against Henry IV. 
It is enough for our purpose to observe that it raised at once 
the fundamental questions as to the nature and conditions of 
political authority. We have cited the words of Eatherius and 
Wippo as illustrating the commonplaces of literature before 
the great movements of the eleventh century ; with the out- 
break of the Saxon revolt against Henry IV. in 1073 these 
commonplaces assumed another aspect, and became the founda- 
tions of a rapidly developing political theory. 

VOT.. rrr. t 
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may put beside this a phrase from the “ Proverbs " attributed 
to that Wippo, from whose life of Conrad the Salic we have 
already quoted. The king, he says, must learn and hearken 
to the law, for to keep the law is to reign.^ 

We have begun by citing these phrases, not because they are 
in themselves specially important, but only in order that we 
may be clear that these principles were not merely thrown out 
in the great conflicts of the eleventh and twelfth centuries, but 
that they represent the normal convictions of mediseval society, 
which were continuous with those of the ninth century. It is 
true that these great conflicts forced men to consider over again 
their principles, and to determine what practical action they 
were prepared to take in order to enforce them ; the political 
development of European civilisation from the middle of the 
tenth century to the end of the thirteenth was indeed almost 
incredibly rapid, and it would be absurd to imagine that the 
ideas or principles embodied in these constitutional develop- 
ments were not themselves greatly modified, or enlarged, in the 
process ; but at least, as we imderstand it, the movement of 
ideas was continuous and organic. 

The principle that imless the king is just and rules according 
to law he is no true king is the first principle of the mediaeval 
theory of government, and w'as firmly held even before the 
great political agitations of the eleventh and twelfth centuries 
compelled men to think out the real nature of their political 
convictions. While, however, this is true, it is also true that 
these great disturbances had in a very high degree the effect 
of stimulating political reflection, and it is no doubt to this that 
we owe it that, after the comparative silence of the tenth 
century, we suddenly find ourselves, in the latter part of the 
eleventh century, and in the twelfth, in face of a great pro- 
duction of political pamphlets and treatises. 

It is not our part here to trace the political and constitutional 
movements of the several European countries, but the history 

^ Wippo, ‘ Proverbia ’ — 

“ Decet regem discore legem, 

Audiat rex, quod preecipit lex, 
heg&m servjuTB, boo est regnare,” 
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of political ideas would be unintelligible if we were not to bear 
in mind something of the general nature of these movements. 
We must not make the mistake of imagining that the interests 
and energies of the European people were concentrated upon 
the struggle between the Papacy and the Empire, or the related 
conflicts of Church and State in the various European countries. 
No doubt these were not only of high importance in themselves, 
but they had a great influence in stimulating political thought. 
And yet it may be doubted whether they had, taken by them- 
selves, any serious effect on the constitutional development of 
European civilisation. We hope in the next volume to ex- 
amine the questions related to these conflicts in detail, and to 
consider the nature of the oppositions or difficulties which lay 
behind them. But the political or constitutional development 
of Europe was not caused by them, or dependent upon them. 
All this is familiar to the students of the constitutional history 
of the European countries, but it is sometimes forgotten by 
those who are not well acquainted with this. 

The history of the political theory of the Middle Ages was 
organically and continually related to the development of the 
political civilisation of Europe ; no doubt, as we have constantly 
endeavoured to show, it derives its terms, and much of its sub- 
stantial tradition from the past, but it was shaped and moulded 
in the actual movement of these times. 

It was with the political agitations and revolts of Germany 
in the latter part of the eleventh centmy that active political 
speculation and controversy began. We cannot here deal with 
the real nature of the circumstances which lay behind the 
great revolt of the Saxons and Thuringians against Henry IV. 
It is enough for our purpose to observe that it raised at once 
the fundamental questions as to the nature and conditions of 
political authority. We have cited the words of Eatherius and 
Wippo as illustrating the commonplaces of literature before 
the great movements of the eleventh century ; with the out- 
break of the Saxon revolt against Henry IV. in 1073 these 
commonplaces assumed another aspect, and became the founda- 
tions of a rapidly developing political theory. 
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We have already ^ refened to the terms of the demands 
which Lambert of Hersfeld attributes to the Saxons and Thur- 
ingians in the revolt of 1073, but we must now consider these a 
little more closely. They demand that he should do justice to 
the Saxon princes whose properties he had confiscated without 
legal process, and that he should do this in accordance with the 
judgment of the princes, that he should put away from his court 
the lowborn persons by whose counsels he had administered the 
state, and should entrust the care of the great affairs of the 
kingdom to the princes to whom this belonged, that he should 
dismiss his concubines and restore the queen to her proper 
position, and that he should do justice to those who asked for 
it. If he would do these things they would with ready minds 
obey him, under those terms which became free men bom in a 
free empire, but if he would not amend his ways, they as 
Christian men would not associate with one who was guilty of 
the worst crimes. They had indeed sworn obedience to him, 
but only as to a king who would uphold the Church of God, 
and would rule justly and lawfully according to ancestral 
custom, and would maintain the rank and dignity, and bold 
inviolate the laws proper to every man. If he violated these 
things they would not hold themselves bound by their oath, but 
would wage a just war against him as a barbarian enemy, and 
an oppressor of the Christian name, and would fight till their 
last breath for the Church of God, for the Christian faith, and 
for their own liberty, 

^ Cf. pp. 112, 113. ecclesiasticas traditioiios thori sociam 

® Lambert of Hersfeld, ‘Annales,’ A. D. regiuque cousortom delogiseet, coniug* 
1073 (p 196)* “ Ut pnncipibua Saxoniac all loco haberet et diligeret , ut cetera 
quibus sine legitima discussione bona fiagitiorum probra, quibus dignitatem 
sua ademerat, secundum principum rcgiam adolescens mfamaverat, nuno 
suoruro lunedictionem satisfaceret . . saltern maturato Heusii et aetate ab* 
ut vihssimoe homines, quorum consilio dicaret Postremo per Deum roganti 
seque remque pubhcam praecupiter de« ut lusta postulantibus eponte annueret, 
disset, de palatio eioeret, et regm nec uibi magni cuiusquam et inusitati 
negocia regm pnncipibus, quibue ea facmons nocessitatem impeneret. Si 
competerent, curanda atque adnunis- ita faceret, se promptissimo ammo ei 
trada permitteret . ut abdicate grege aicut setenua aervituroa, eo tamen 
ooncubinanim, quibus contra scita modo, quo mgenuoa homines atque in 
cononum attnto frontis rubore m- libero impeno natos regi servire opor* 
oubabat, regmam, quam sibi secundum teret ; am autem, ohnatianos so esse, 
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As we have just said, we are not here concerned with the 
real nature of the revolt of the Saxons and its ultimate causes 
and character, it is not difficult to recognise even in this 
passage something of the complexity of the situation, and we 
cannot feel any confidence that these particular principles were 
urged by the leaders of the revolt against Henry TV. in these 
terms. We must indeed take them rather as representing the 
ideas and theories and, probably, the literary reminiscences of 
Lambert. But they are not the less significant on that account. 
The passage contains some constitutional conceptions with 
which we shall deal later, but in the meanwhile we can fix our 
attention on the sharp and definite character of the distinction 
between the king to whom men swear allegiance, and the unjust 
ruler who sets at naught the law and rights of his subjects, and 
to whom therefore men are under no obligations. It is the 
history of this conception which we must trace farther. 

We may put alongside of this passage from Lambert the 
terms of a speech which Bruno, the author of the ‘ De Bello 
Saxonico,’ puts into the mouth of Otto, who had been Duke of 
Bavaria. It is represented as addressed to the Saxons at 
“ Normeslovo ” in 1073. He exhorts them to rise against Henry, 
and urges upon t hem that the castles which Henry was building 
were intended to destroy their liberty, and in fiery terms he asks 
whether, when even slaves would not endure the injustice of 
their masters, they who were born in liberty were prepared to 
endure slavery. Perhaps, he says, as Christian men they feared 
to violate t'heir oath of allegiance to the king ; yes ! but they 
were made to one who was indeed a king. Wljile Henry was a 
king, and did those things which were proper to a king, he had 
kept the faith which he had sworn to him whole and undefiled, 
but when he ceased to be a king he was no longer such that he 


nec voile hominis, qui tidem ohrisii- 
anam oapitahbu» Hagitiis prodidisset, 
commuHione maculan. . . . Sacramento 
se ei fidem dixiase„ sod si ad a^ditioa- 
tiemem, non ad destruotionein ecclesiaB 
Dei, rex eefle vellet, si luste, si legitime, 
si more maiorum rebus moderaretur, si 
Buum cuique ordinem, suam dignitatem, 
Buas leges tutaa inviolatasque manere 


pateretur. Sin ista prior ipse temor- 
EMset, so iam sacramonti huius religione 
non teneri, sed quasi cum barbaro 
hosie et chnstiani nominis oppreaeore 
iustum domcops bellem gesturos^ et 
quoad ultima vitalis caloris scintilla 
superesset, pro ecclesia Dei, pro £de 
Christiana, pro libertate etiam sua 
dimicaturos/' 
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should keep faith to him. He had taken up arms, and adjured 
them to take up arms, not against the king, but against the 
unjust assailant of his liberty, not against his country, but for 
his country, and for that Uberty which no good man would 
consent to lose except with his life.^ 

Lambert of Hersfeld sets out the same principle, but in more 
technical terms. He represents Otto as urging at another 
time that herein lay the difference between the king and the 
tyrant, that the tyrant compels the obedience of unwilling 
subjects by violence and cruelty, while the king governs his 
subjects by laws and ancestral custom.® 

Berthold of Constance in his Annals for the year 1077 re- 
lates, as we have already mentioned,® how on Henry’s return to 
Germany after his absolution by Hildebrand at Canossa, many 
of the clergy maintained that no one could judge or condemn a 
king however wicked and criminal. Berthold himself holds 
that this opinion is absurd, and cites, though without mention- 
ing his source, St Isidore of Seville’s phrases, that the king 
holds his title while he does right, if he acts wrongfully he loses 
it ; and mamtains that those who do wickedly and unjustly are 
really tyrants, and are only improperly called kings.* The 

1 Bruno, ‘ De Bello Saxonico,* 25 maiorum modoretur subioctis prsecipi- 
Servi acre parati imusta impena atquo facienda ” 
dominorum non perferunt, ct vos in ^ Seep 119 

hbertate nati, aequo ammo sorvitutem * Berthold of CouBtancc, * Annales,’ 
tolerabitis ? Fortetsse quia Cbriatiam 1077 ad. (p. 297). “ Recte igitur 

estis, sacraznenta regi facta violare faciendo nomen regia tenetur, alioquin 
timetis. Optime, sed regi, Dum amittitur, unde est hoc vetue elogium : 
mihi rex erat, et ea qu® sunt regis * Hex ens, si recto facia , si non facia 
faciebat, fidelitatem quam ci luravi, non eiis.’ ... Si autem nec luste 
integram et ixupoUutam aervavi, post- ludicent, nec pie condeacendant, neque 
quam vero rex ease deaivit, cm fidem regiilam officii siii vel Rola saltern 
servare deborem, non fuit. Itaque nominationis imagine minimum quid 
non contra regem, aed contra miustum attmgant, set potiua ultra modum et 
mece libertatis ereptorem ; non contra insaniaa ethmcorum superlativaa, vit® 
patnam, aed pro patna et pro hbertate facinoroaee et luxuriosaa libertatem 
mea» quam nemo bonus, nisi cum anima nefandiaaimi ommfanam et portentu- 
aimul amittit, arma capio, et ut vos ea oai ezerceant, crudeliaaima dominandi 
mecum capiatis expostulo.” maiestate populum suppnmant, et 

* Lambert of Hersfeld, * Annales,’ misemme supprossum devorent, et ad 
A.D, 1076 (p. 240) : “ Hanc regie ao interneciem usque oonsumant, cur non 

tiranni esse distantiam, quod hio vi magis propno tyramu in huiusmodi 
atque crudelitate obedientiatn extor- fortissum, quam abusive et absque rei 
queat ab invitis, ille legibus ac more ventate reges smt nunoupandi.’’ 
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same phrases are again quoted by Hugh, Abbot of Plavigny, 
in defending the deposition of Henry IV. ^ 

Herrand, Bishop of Halberstadt, writing in the name of Louis 
the Count of Thuringia about 1094 or 1096, expresses the same 
conceptions, but in a more developed form, in his answer to a 
letter of Waltram the Bishop of Naumburg. Waltram had 
urged the authority of the words of St Paul : “ Let every soul 
be subject to the higher powers, for there is no power but of 
God.” Herrand replies that Waltram was misinterpreting St 
Paul, for if every authority was from God how could the prophet 
(Hosea viii. 4) have spoken of princes who reigned, but not as 
of God. They were willing to obey an ordered power, but how 
could such a government as that of Henry IV. be called an 
order at all ; it is not order to confoimd right and wrong. 
Again, in a later passage, answering Waltram ’s contention that 
concord was useful to the kingdom, Herrand replies that it 
was absurd to speak thus of a society which could not be called 
a kingdom, for a kingdom is somethmg rightful ; could that 
be called a kingdom where innocence was oppressed, where 
there was no place for reason, for judgment, or for counsel, 
where every desire was reckoned to be lawful f Such a king- 
dom should rather be called a congregation of the wicked, a 
council of vanity, the dregs of iniquity ; in such a kingdom 
concord is improtitable. Among good men indeed concord 
is praiseworthy, but among evil men it is blameworthy ; what 
man in his right mind would speak with approval of a concord 
of robbers, of thieves, of imclean persons ? ^ 


^ Hugo, Abbae Flaviiuacensis, 
Ghromcon, ii. fol 111. 

* Herrandus, ‘ Epistola ’ ; “ Ad sub* 
lectionem domini Heimci , quom im- 
peratorem dicunt, nos mvitas, et m 
quantum intelhgere datur, ut per omnia 
Bubditi simus, quasi apostolico argu- 
mento neoesaitatem impoms, dicens : 
‘ Omnie anima potestatibus supenonbus 
eubdita sit ; non est emm pote^tafi nisi 
a Deo. Qui ergo potestati resistit, Dei 
ordmatiom resistit ’ Quam apostoli 
aententiam te male intelhgere, peius 
interpretan dicimus. Si emm omnis 
potestaa a Deo est, ut tu intelligis. 


quid est, quod de quibu&dam dioit 
Dommus per prophetam : ‘ Ipsi reg- 

navenmt, et non ex me, pnncipes exti- 
terut, et non cognovi.* . . . Praavidens 
per Spiritum sanctum apostolus te tui> 
que similes hereticos in ecclesia emer> 
suros, qui ^ bonum malum, malum 
bonum * diceront, qui ' tenebras lucem 
et lucem tenebras * ponerent, qui de 
sententiis veritatis occasionem mdu- 
oendi erroris captarent, oum prcexuisis- 
set : * Non est potestas msi a Deo ' ut 
comeoturam reprobi intelleotus ampu* 
taret : ' Quec autem sunt,' inquit, ' a Deo 
ordmata sunt.* Da igitur potestatem 
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Tiie distinction between the true king and the tyrant, 
between just and legal authority, which was the characteristic 
of the true commonwealth, and mere violence' and unjust 
power, was indeed firmly fixed in the minds of all mediseval 
thinkers, and we find it clearly set out even in the writings of 
those who were the strongest upholders of the imperial or royal 
authority. We have already had occasion to discuss the 
opinions of Hugh of Fleury as represented in his treatise on the 
royal and sacerdotal powers, addressed to Henry I. of England. 
We have seen how stoutly he maintains, against the apparent 
meaning of certain phrases of Hildebrand, that the authority of 
the king is from God, and that he even repeats those phrases, 
which had been used by Ambrosiaster and Cathulfus, in which 
the king is described as bearing the image of God, while the 
bishop bears that of Christ.* And while, as we have seen, he 
holds very clearly that the function of the king is to maintain 
justice and equity, he also urges that the honour due to those 
in authority must not be measured by their personal qualities, 
but by the place which they hold, and that therefore even 
heathen rulers must receive the honour due to their position.® 


ordinatam et non resistimus, immo 
dabimus ilico manus. Miror autem, si 
in te vel gutta sanguinis quod non 
erubescis dominum Henricum regem 
dicere vel ordinem habere. An ordo 
tibi vidotur ius dare scclori, fas tie- 
fasque, divina et Luraana confundere. 


Qiiomodo autem concordiain utilem 
assens regno, quod nullum eet ? Reg- 
num quippe quasi rectum dicitur. 
An regnum recte dicitur, ubi omnis 
innocentia laborat, ubi neque ration!, 
neque iudicio, neque consilio locus est : 
Bed quidquid libitum id licitum putatur? 
Tale regnum ecclesiam maligzxantium, 
concilium vanitatis, denique totius ini- 
quitatis sentinam rectius appellaveris. 
Tali regno nos concordiam inutilem 
dicimus. Sicut enim inter bonos 
laudabilis, ita inter malos repre- 
hensibilis concordia est. Quia enim 
concordiam latronum, quis furum, quia 


immundorura, nisi raonte captus, ap- 
probat ? *’ 

* See j»p. 08, 111. 

* Hugh of Fleury, ‘ Tractatus de regia 
potcstat© ct sacordotali dignitate,’ i. 4 : 
** Honorandi etiam sunt omnes, qui in 
pQte.stato sunt positi, ah his quibus 
prjfsunt, etsi non propter se, vel prop- 
ter ordinem ot gradum, quern a Deo 
acceporunt. Sic enim lubet aposiulua 
dicons. ‘ Ommbus,* inquit, ‘ potea- 
tatibuB sublimioribus subditi estote. 
Non est enim poteatas niai a Deo. 
Quse enim sunt, a Deo ordinata; sunt.* 
ipse nempe, sicut iam superius osten- 
sum est, per pravas malorum hoininum 
voluntatea explere nonnumquam con- 
suevit suam seqtiam ac iustissiznam 
voluntatem, sicut per Judeos malivolos, 
bona voluntate Patria, Ohriatus pro 
nobis oocisus est. Quod acientes atque 
credentes, et pracceptum apostoU pariter 
observantes, etiam gentiles in poteetate 
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And yet he also warns kings and princes and tyrants that those 
who refuse to keep the commandments of God are wont to lose 
their power and authority, and that it frequently happens that 
the people revolt against such a king.^ 

The author of the controversial pamphlets which have been 
published as the ‘ Tractatus Eboracenses ’ sets the temporal 
power higher perhaps than any other writer of the Middle Ages, 
and in a strange phrase which has some resemblance to that of 
Hugh of Fleury he speaks of the priest as representing the 
human nature of Christ, while the kmg represents the divine 
nature.* But even he recognises that there have been kings 
who were no true kings but only tyrants.® He does not indeed 
say that they are to be resisted, but he is aware of the distinc- 
tion between the true and false king. In another passage he 
makes the distinction very clear between the authority which 
is always good, and the person of the ruler who may be evil. 
Our Lord had bidden men give to Caesar that which was 
Cassar’s. He did not say, render to Tiberiusvthat which is 


positos honoramus, et mala quam nobis 
ingerunt tpquanimiter toleramus, n© 
Deo imuriam facero videamur, qui 
illos ordinis titulo super homines 
tulit atque eublimavit, licet illi indigni 
Sint ordine quo fruuntur 

^ Id id , 1 9 “ Porro ipsi reges ©t 

prmcipea atque tyranni, dum Deo 
Bubesse et eius prsccopto custodire 
ronuunt, dominationis suse vim et 
potestatem plerumque solent amittere, 
Bicut pnmus homo dominationis Buse 
vigorem et dignitatis pra^rogativam post 
Buam transgrestfionem cognoecitur ami 
Bisse. I’t^tquam nompo divmo noluit 
esse subiectus imperio, ipsa etiam 
corporiB BUI membra sibi rebellare et 
igmtoB aculeos carnalis concupisceoiisB 
statim contra auam voluntatem m sua 
carne sevire perBOusit Piscos quoque 
mans et volucres ca^li et bestiao agn, 
qusD illi ante oomissum facmus quasi 
pnvata ammalia subiacebant, lugum 
dominationis eius a se ceperunt abigere, 
et lam ei amphue soUto servire nolebant. 
Qus tamen omma vi ratioms sue csepit 


domum paulatim sibi subigero et ad 
8U08 usue exquiBitiB srtibus retorquere. 
Itaque pan modo regi Deo contrano 
populus sibi Bubiectus multociee incipit 
adversus eum msurgere et vanis ac 
raultiphcibuB inBidus xJlum appetere et 
multis adversitatibus fatigare ” 

* Tractatus EboracenBO'?,’ iv. (M Q. 
H , ‘ Libelli d© Lite,’ vol m p 666J ; 
** Sacerdos quipp© aliam precfigurabat 
m Christo naturam, id est hoznims, rez 
aliam, id cst Dei lllo Buperiorom qua 
equaliB est Deo patri, lete infenorem 
qua minor cst patro ” 

’ Id id id “ Similiter et de oetens 
regi bus sentiendum est, qui in apintu 
Dei venonint et virtute, non de lUiB 
qui regnaverunt et non ex Deo, quomam 
non reges, sed tiranni fuerunt et in 
spiritu maligno et contrana virtute 
veneruut Quorum unus fuit Ozias, 
qui, quomam per superbiam usurpa- 
vit nacerdotium, lepra percuasus eet, 
quomam non erat Chnstus Domuu, 
nee cum Domino unus erat spintus, 
sed agebatur spintu hums mundi/* 
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Tiberius’ ; render to the authority, not to the person, the person 
may be evil, the authority is just, Tiberius may be wicked, but 
Cassar is good. Bender, therefore, not to the evil person, to the 
wicked Tiberius, but to the just authority, to the good Ctesar, 
that which is his.^ 

If these are the judgments, even of those who defended the 
temporal authority against what they conceived to be the un- 
reasonable claims of the spiritual power, we need not be sur- 
prised that the supporters of the political or ecclesiastical oppo- 
sition pressed them still more emphatically. We shall have 
occasion presently to deal with the position of Manegold in 
detail, but in the meanwhile we may observe how sharply he 
draws the distinction between kingship and tyranny, and how 
emphatically he states the conclusion that the ruler who governs 
tyrannically has no claim whatever upon the obedience of his 
people. The people, he says, did not exalt the ruler over 
themselves in order that he should have freedom to tyrannise 
over them, but in order that be should defend them from the 
tyranny of others. It is therefore clear that when he who was 
elected to restrain the wicked and to defend the good, actually 
becomes evil, oppresses the good, and is guilty of that tyranny 
which it was his duty to repel, he justly falls from the dignity 
which was granted to him, and that the people are free from 
their subjection to him, inasmuch as he has violated that 
agreement in virtue of which he was appointed.^ 

As we have already said, the conception of the fundamental 
difference between the king and the tyrant is developed more 

^ * Tractatus Eboracenaea,' iv. (M, G. aplendere. traditam aibi potestatem 
Ji-t ‘ Libelli de Lite/ voL iii, p. 671) ; stumno equitatis libramine atudeat 
** Reddite, inquit, quae sunt cesaTis administrare. Neque enixn populus 
oesari, non quse sunt Tyberii Tyberio. ideo eum super se exaltafc. ut liberam 
Heddite potestati, non persone. Per- in e© exercendfie tyrannidis facultatem 
sona enim nequam* sed iusta potestas. concedat, sed ut a tyrannide ceterorum 
Iniquus Tyberius, sed bonus oesar. ©t iroprobitate defendat. Atque, cum 
Heddite ergo non persoDf© nequam, ille, qui pro coeieendis pravis, probis 
non iniquo Tyberio, sed iuste potestati defendendis eligitur, pravitatem in se 
©t bono cesari que sua sunt.” fovere, bonos conterere, tyrannidem, 

“ Manegold, ‘Ad Gebeliardiun,' XXX.: quam debuit propulsare, in subiectos 

N'ecesse est ergo, qui omnium curaru ceperit ipae crudelis^ime exeroere, nonne 
gerere, oznnes debet gubernare, maiore clanim est, merito ilium a ooncesaa 
gratia virtutum super ceteros debeat dignitate cadere, popuium ab ©iua 
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clearly and completely by John of Salisbury than by any other 
writer of these centuries. We have from time to time cited 
various passages from his ‘ Policraticus,’ but his position in the 
history of political theory is so important and so representative 
that we must consider it briefly as a whole. 

We have already cited some of the phrases in which he 
draws out the distinction between the king and the tyrant ; 
we must look at these more closely. This, he says, is the only 
or the greatest difference between the prince and the tyrant, 
that the prince obeys the law, and governs the people, whose 
servant he reckons himself to be, according to the law ; he 
claims, in the name of the law, the first place in carrying out 
the public offices, and in submitting to the burdens of the 
commonwealth ; he is superior to other men in this, that while 
others have their particular obligations, he is bound to bear all 
the burdens of the State. The prince is endued with the 
authority of all, in order that he may the better minister to 
the needs of all. The will of the prince is -never contrary 
to justice. The prince is the public authority, and an image on 
earth of the divine majesty, and his authority is derived from 
God. The passage concludes with those famous phrases of the 
Code in which it is said that the authority of the prince 
depends upon the law, and that it is a thing greater than 
empire to submit the princely authority to the laws.i 


domiiuo et eiibiectjone liberum exisfcere, 
cum pactum, pro quo constitutus est, 
conatet ilium pnue irrupisHe ? . . . 

Ut emm imperatonbuB et regibus ad 
tuenda regiu gubemacula tides et 
reverentia eut adhibeada, sic certe, sic 
firma ratione, si tyraorudein exoroere 
eruperint, absque omtu fidei lesione vel 
pietatis lactura nulla fidelitas cat \el 
reverentia impendenda.’* 

^ John of Salisbury, ‘ Policraticus,* 
IV. 1 . “ Eat ergo tiranni et pnncipis 

hffic differentia sola vel maxima, quod 
hio legi obtemperat, et eius arbitrio 
populum regit cuius ee credit mime* 
trum, et in rei pubhcse munenbus 
exercendis et oneribus subeundis legis 
bezieticio Bibi pnmum vendicat locum, 
in eoque prefertur ceteris, quod, cum 


singuli teneantur ad smgula, prmcipi 
onera imminent univerEia. Unde merito 
m eum omnium subditorum potestas 
confertur, ut in utilitate singulorum et 
ommum exquirenda et facienda sibi ipse 
sufficiat, et humauie rei publicae status 
optime disponatur, dum simt alter 
edtenuB membra. In quo quidem opti- 
mum Vivendi ducem naturam seqtumur, 
quae macrocoami sui, id eat, mimdi 
minone, hominis scilicet, aenaus umver- 
800 in capite collocavit, et ei sic umversa 
membra aubiecit, ut omma recto move- 
antur, dum aam oapitis sequxmtur arbi- 
trium. Tot ergo et tantis pnvilegiis 
apex pnncipalis extollitur et eplendes- 
cit, quot et quanta Bibi ipse neoeasana 
credidit. Reote quidam, quia populo 
nicfail utilius eat quam ut pnnoipte 
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For the definition of the tyrant we must turn to a later pas- 
sage, where we find it said that the philosophers have described 
him as one who oppresses the people by violent domination, 
while the prince is one who rules by the laws. The prince 
strives for the maintenance of the law and the liberty of the 
people ; the tyrant is never satisfied until he has made void 
the laws and has reduced the people to slavery. The prince is 
the image of God, and is to be loved and cherished ; while the 
tyrant is the image of wickedness, and often it is meet that he 
should be slain. The origin of tyranny is iniquity, and it is 
this poison of imrighteousness and injustice which is the source 
of all the troubles and conflicts of the world. ^ 

It is specially important to observe that to John of Salisbury 
the essence of the distinction between the tyrant and the prince 
lies in his relation to law. In other places he enforces the 
principle in very interesting phrases. There are some, he says, 
who whisper or even pubhely proclaim that the prince is not 
subject to the law, and that whatever pleases him lias the force 
of law ; that is, not merely that which he, as legislator, has 
established as law in accordance with equity, but whatever he 
may chance to will. The truth is, that when they thus with- 

nocessitas expleatur , quippe cum noc popuh libertate , tirannua nil actum 

voluntas eius lustitise invematur piitat nisi leges ovacuet et populum 

adversa. Est ergo, ut eum plenque devocet in servitutem. Imago queedam 

difiiniunt, pnriceps potostas pubhea et divimtatis est princeps, ot tirannus est 

in terns qusedam divinsu maiestatis advereanae fortitudinia et Lucifenana; 

uoago, . , Omnia etenim potestas a pravitatis imago, siquidem ilium imi- 

Dommo Deoest,et cum illo fuit 8em{>er, tatur qui affoctavit sedem poner© ad 

et est ante evum. . . . Digna eiquidera aquilonem et simihs esse altissimo, 

vox est, ut ait Imperator, maiestate bonitate tamen deducta. . . . Imago 

regnantis se legibus alligatum prin- doitatis, princeps amandus, vonerandus 

cipem prodteri. Qiua de luns auc- est et colendus , tirannus, pravitatis 

tontate pmicipis pendet auctontas , et imago, plerumque etiam occidendus. 

pevera mams impeno est, sumraitter© Ongo tiranni miquitas est et de radice 

legibus pnncipatum (Cod. i. 14. 4) , ut toxicata mala et pestifera germmat et 

zuchil sibi prmceps licere opinetur, pullulat arbor secun qualibet succi- 

quod a lustitiee aequitate discordet.'’ denda. Nisi eziim iniquitas et inius' 

^ John of Salisbury, ‘ Pobcraticus,* titia oantatis oxterminatnx tirannidem 
vui. 17 : Est ergo tirannus, ut procurasset, pax secura et quies per* 

eiun philosophi depuixerunt, qm viO' petua in evum populos poasedisset, 

lenta dominatione populum premit, nemoque oogitaret do fiiubus pro- 

sicut qui legibus regit prmceps est. duoendis.** 

• • • Frinceps pugnat pro legibus et 
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draw the king from the bonds of the law they make him an 
outlaw. John does not indeed desire to destroy the dispensing 
power of the ruler, but he refuses to submit the permanent 
commands or prohibitions of the law to his caprice.^ We may 
compare with these words those of another passage in which he 
urges that all men are bound by the law ; the prince is said to 
be free from the law, not because he may do unjust things, but 
because his character should be such that he follows equity and 
serves the commonwealth, not from fear of punishment, but for 
love of justice, and that he always prefers the convenience of 
others to his own personal desires. It is indeed meaningless to 
speak of the prince’s desires in respect to public matters, for 
he may not desire anything but what law and equity and the 
common good require ; his will has indeed in these matters the 
force of law, but only because it in no way departs from equity. 
The prince is the servant of the public good and the slave of 
equity, and bears the pubhc person, because he punishes all 
injuries and crimes with equity.® 


^ Id id , IV 7 “ Procedant nunc 

dealbatoros potentum, susurrent aut, 
81 hoc parum oat, publico prajconentur 
principoin non osse legi aubiectum, ot 
quod ei placet, non modo in luro 
secundum formam spquitatis condendo, 
sed qualitorcumquc, legia habere vig- 
Orem. Kogem queni legia nexibus nub- 
trahunt, hi volunt et audent, exiegem 
fuciant, ego, non modo his romtentibus 
aed mundo reclamanto, ipaos hac lego 
tenon oonhrmo In quo eiiim, mquit, 
qui nec faJlit nec faliitur, ludicio 
ludioaventis, ludicabiixiiru Et corte 
ludicium gravifleirauin in his qui 
pra'sunt fiet, eo quod menaura bona 
cunferta coagitata et suporefiluons re 
fuiidetur in sinus oorum Nec tamen 
dispensationem legis subtraho manibus 
potestatum, eed porpetuam preccep- 
tionem aut prohibitionem habentia 
libito eorum nequaquam arbitror sub- 
ponenda. In his itsque dumtaxat quse 
mobiiia aunt, dispensatio verborum ad' 
mittitur ; ita tamen ut compensatione 
honestatiB aut utilitatis mens legts 


Integra con^ervetur ** 

® Id id .IV 2 “ Omnes itaquo neces- 
sitate legiB servandae tenontur adetncti, 
niBi forte ahquis sit cui iniquitatis 
luentia videatur indulta Pnneepa 
tamen legis nexibuB dicitur absolutus, 
non quia ei iniqua liceant, sed quia is 
ease debet, qui non timore pence sed 
aiuore luntitne (qintatein coltit, rei 
publicae procuret utilitatem, et in 
omnibus aliorum commoda pnvatse 
pra;forat v oluntaii &od quis in uegotiiB 
publicis loquetur de piincipia voluntat©, 
c um in eis ml sibi veil© liceat, msi 
quod lex aut aiquitaB persudet aut 
ratio communis utilitatib inducit ? Eius 
namquo \oluntaB in his vim debet 
habere ludicu , et roctissime quod ei 
placet in talibuB legiB habet vigorem, 
eo quod ab lequitatis mente eiue 
eententia non discordet De vultu 
tuo, luquit, ludicium meum prodest, 
oculi tui videant aequitatem , ludex 
etemm incorruptus est emus sententia 
ex contemplatione as&idua imago est 
aequitatia Publicw ergo utilitatis 
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It is iini>ortant to observe, in considering these passages, how 
much John of Salisbury is affected by the revived study of the 
Boman law ; his reference to Vacarius, and the progress of the 
influence of the Eoman jurisprudence in England, in spite of the 
attempts to restrain it, is well known ; ^ and the effects of his 
own study are very clearly illustrated in the passages we have 
just discussed. He is evidently gravely concerned to find a just 
meaning for such phrases, as that the prince is “ legibus solu- 
tus,” or “ quod principi placuit legis habet vigorem,” for evi- 
dently they had, by some, been used to defend the conception 
that the prince was not subject to the law, and that even his 
capricious desires might override the law. Such conceptions 
seem to him monstrous and impossible. The will of the prince 
which is to have the force of law can only be that which is in 
accordance with equity and law. He is only free in relation 
to law in the sense that his true character is that of a man 
who freely obeys the law of equity. It is specially interesting 
to notice his phrase about the result of withdrawing the prince 
from the authority of the law, that the true result of this is 
to make him an outlaw — that is, a person to whom all legal 
obligations cease. 

To appreciate the significance of these principles of John of 
Salisbury completely, we must bear in mind not only the 
traditions which we have considered in this chapter, but also the 
whole tradition of the feudal lawyers, culminating in the dog- 
matic affirmation of Bracton that the king is under the law.* 
It is evident that John approaches the discussion of these 
questions formally through the medium of the Eoman law and 
other literary traditions, hut that his actual judgment corre- 
sponds with and expresses the effects of the political traditions 
and the practical circumstances and necessities of his own time. 

The legitimate prince or ruler is thus distinguished, in John 
of Salisbury’s mind, by this, that he governs according to law. 


nunzster et ecqiiitatis servus est prin- 
ceps, et in oo personam publicom gerit, 
quod omnium imurias et dampna sed 
at crimina omnia aequitate media 


punit.** 

^ John of Salisbury, * Policraticus,* 
viii. 22 . 

• Cf. p. 67. 
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What is then the law to which he is subject, and which it is his 
function to administer ? It does not represent the arbitrary 
will of the ruler, nor even of the community. John finds ex- 
pression for his principles in terms derived partly from the con- 
temporary Civilians and partly from the Digest. The prince, he 
says, must remember that his justice is subordinate to that of 
God, whose justice is eternal and whose law is equity. He 
defines equity in terms used by a niunber of the Civilians, as 
“ rerum convenientia . . . quae cuncta cosequiparat ratione 
et imparibus (in paribus) rebus paria iura desiderat,” and as 
that which gives to every man his own. Law is the interpreter 
of this equity, and he cites the words of Chrysippus as quoted 
in the Digest, that it is law which orders all things divine and 
human, and those of Papinian and Demosthenes, that law is 
formed and given by God, is taught by wise men, and estab- 
lished by the commonwealth. All, therefore, he concludes, are 
bound to obey the law, unless perchance some one claims to 
have licence to commit iniquity.^ 

In another place John of SaUsbury takes from the work 
which he knew as the ‘ Institutio Traiani,’ and attributed to 
Plutarch, a definition of the commonwealth which represents 
the conception that all poUtical authority embodies the 
principles of equity and reason. The commonwealth, he 
represents the work as saying, is a body which is animated 
by the benefit of the divine gift, and is conducted at the 


^ Id. id., IV 2 • ** Nec m eo sibi 

pnncipeB detrahi orbitrentur, msi 
lustitise Huee etatuta pr^fcrenda 
credidennt lustitjw Doj, cuiub lustitis 
lUbtitia m eviizn oat, et lex eius sequitas. 
Porro aequitaa, ut iuris poriU abseruiit, 
rerum convenientia eet, qua* cuncta 
coaequiparat ratione et impanbus (in 
paribus rebus paria lura dosiderat, 
111 omnea eequabilia, tnbuena unicuique 
quod suum eat. Lex vero eius in- 
terprea eat, utpote cui sequitatia et 
iuatitiai voluntas innotuit. Unde et 
cam omnium rerum divmarum et 
humanarum compotem esse Cnsippus 
aaeeruit, tdeoque priostare omnibus 
botuB et mahs et tarn rerum quam 


hominum pnncipem et ducem esse. 
Cui Papinianus, vir quidem luria 
expenentissimuB, et Demosienes, 
orator pratpotens, videntur sufiragan 
ot omnium hominum subicere obedien- 
tiam, eo quod lex omius inventio 
quidem Obt et donum Dei, dogma 
sapientum, coirectio voluntanonom 
exceasuum, civitatis compositio, et 
totiuB cnminis fuga , secundum quam 
deoet \ivere omiies qui m politico rei 
umversitate veraantur. Omnes itaque 
necessitate legis servand^e tenentur 
adatnoti, nisi forte aliquia sit cui 
imquitatis licentia videatur indulta." 

Of. vol. IX. pp. 7, 8, and vol. i. p. 58 
(Digest, 1 . 3. 1 and 2). 
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hitliling of the highest equity, and controlled by the rule of 
reason.^ 

The authority of the law and the State is the authority of 
justice and reason, and it is impossible therefore for John to 
conceive of any ruler as being legitimate, or as having any real 
claim to authority, unless he is obedient to the law, which is 
the embodiment of justice and reason. 


What are then the conclusions which John of Salisbury 
draws from these principles, in regard to the practical questions 
of the relations of subjects and rulers ? It is true that he is a 
little hampered by the recollection of the Augustinian and 
Gregorian tradition ; that he remembers that in the patristic 
tradition the evil ruler may be the instrument of God’s 
punishment upon an evil people. “ And in one passage he 


* John of Salisbury, ‘ rolicraticus,* 
V. 2 : ** Eet autem res publica, sicut 
Plutarco placet, corpu-^ quoddam quod 
divim munens benohcio ammatur» ot 
mimma) ^equitati^ agitur nutu et regi- 
tur quodam moderamme ratiorus ” 

For a discussion of this work seo C. 
C. Webb’s edition of the ‘ PolioraticuB,’ 
vol. 1 . p. 280, note 16 

* Id, id , V. 4 . “ Noa autecn, quibus 

de colo ventas lUuxit, non deorum, 
qui nulli sunt, eed veri Dei ministriH 
et amicis magnam reverentiara crodimus 
exhibendam , sod et immicis eius in- 
terdum* quoniam lioc ipse prescepit 
qui seepe maximam ad eruditionem 
suorum possimis hominibus contulit 
potestatem. Unde lUud - ’ Subiecii 

estote Omni himnanse creaturse prop- 
ter Deum, sive regi quasi prasoettenti 
sive ducibus tamquam ab eo missis 
ad vmdictam maiefactorum laudem 
vero bonorum.’ Kt lUud . ‘ 8ervi, sub- 
diti estote dominis vestns, non tantum 
boms et modestis sed etiam discolis ’ 

Id. id., vm. 18 . “ Ministros Dei 

tamen tirannos esse non abnego, qui in 
utroque primatu, scilicet ammarum 
at corporum, lusto suo ludicio eese 
volmt per quos punirentur mall et 


comgerentur et exercerentur boni. 
Nam et peccata populi facmnt regnare 
ypocntam et, sicut Rogum toaiatut 
lustona, delectus sacerdotum in populo 
Dei tirannos induxit. Siquidem 
pnmi patres ot patnarchcB vivendi 
ducom optimam uaturam secuti 
sunt Successerunt duces a Moyse 
sequentes legem, ct ludicos qui legis 
auctontato regobant populum , et 
eosdem fuisse iegimuH gaoerdotee. 
Tandem in furore Domim dati sunt 
reges, olii quidom boni, ahi vero mail. 
Senuorat omra Samuel ot, cum bin 
eius non ambulaverunt in viis suis 
sed avantiam et immunditias sec- 
tarentur, populus, qui fortasse et ipse 
meruerat ut ei tales prar^easent saoer' 
dotes, a Deo, quern contempserat, sibi 
rogera extorsit. Electus est ergo Saul, 
regis tamen lure pr»5dicto, id est qui 
filioa eorum tolleret ut faceret aurigas, 
et filias ut pamficae fierent et focarne, 
et agros et praedia ut oa pro libito 
dieinbueret servia sius, populumque 
totum servitutis premeret lugo. Idem 
tamen chnstus Domini dictus est, 
et tirannidem exeroens regium non 
amisit honorem. Incmssit emm Deus 
timorem omnibus, ut eum quasi minis- 
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seems at least doubtful whether it is lawful for a man to seek 
the death of him to whom he is bound by fidelity and oath, 
and he mentions with approbation the conduct of David who 
would not use violence against Saul, and of those who in 
oppression pray to God for deliverance.^ 

When, however, we have allowed for certain qualifications, it 
remains true that John of Salisbury maintains very emphatic- 
ally that the tyrant has no rights against the people, and may 
justly and rightfully be slain. He deals with the matter first 
at the end of the third book, and says that it is not only lawful 
to kill the tyrant, but equitable and just, for it is right that he 
who takes the sword should jierish by the sword. That is, he 


who usurps the sword, not he 
He who receives his authority 
is the minister of justice and 

trum Domini, cuius quodtunniodo 
gestabat iraaginem, venerorentur 
Amplius quidom adiciazn , otiam 
tyrarmi gentium r6prol>ati ab etcmo 
ad mortem mmistn Dei ^unt et chrwti 
Domini appelluntur Unde propheta , 

* Ingredientur portaa Babilunis duces/ 
videlicet Cirus et Darius , ' ego emm 
mandavi Ranctificntis meia ct voca\ i 
fortes moos m iia mea et exultantes in 
gloria mea ’ Ecco quia sanctificatos 
vocat Modoe et Pereas, non quod 
sancti ossont, sed Domini adversus 
Babilonem implebant voluntatexn 
Alias quoque * Ecce ego adducam/ 
inquit, ‘ Nabugodonosor sorvum mourn, 
et, quia l>ei>e michi sorvi\ it apud Tirum, 
dabo oi Egiptum ’ OmniH autem 
potostoa bona, quoniam ab eo uet a quo 
solo omnia et sola sunt bona. Utenti 
tamen interdura bona non est out 
pationti sed mala, licet quod ad uni- 
voraitatem sit bona, lilo facionto qtu 
bone utitur mails nostris. Sicut 
emm in pictura fuscus aut niger color 
aut aliquia alius per se oonsideratus 
indeoens est, et tamen in iota pictura 
decet ; sio per se queedam inspecta 
indecora et mala, relata ad umversi- 
iatem bona apparent et pulchra, eo 


who receives it from the Lord, 
from God, serves the law, and 
the law, while he who usurps 

omiua sibi adaptante cuius omnia opera 
valde Hunt bona Ergo et tiranm 
potestas bona quidem est, tiranmde 
tamen nichil peius, Est emm Urannis 
a Deo concessfe homini potestatis 
abusus In hoc tamen malo multus 
et magnuH est bonorum usus Patet 
ergo non in solis pniicipibus esse 
tiraniiidem, omncs esso tirannoa 

qui couuessa deuuper potestate in 
trubditib abutuntur ” 

‘Id id, Mil 20 “Hoc tamen 
cavcndum docent histonse, ne quis illius 
moliatui mtentuiD cui hdei aut sacra- 
menti religione tenetur astnctus . . . 
Nam et Sedochias ob neglectam fidei 
religionom logitur captivatus , et qUod 
in alio regurn ludee non memiru, eruti 
sunt ocuh oiuB, quia Deum, cui luratur, 
ctiam cum ex lusta causa cavetur 
tiranno, lapsus in perfidiam non pro- 
posuit ante conspectum suum. . . • 
(The example of Davad and Saul.) . . • 
Et hic quidem modus delendi tirannos 
utihssimus et tutissimus est, si qm 
premuntur od patrociniuzn dementia 
Dei huimhati c<»ifugiant et puras 
manus levantea ad Dominum devotis 
precibus flagellum quo e^Siguntur 
avertaat.** 
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authority subjects the law to his will. It is therefore right 
that the laws should take arms against him who disarms them. 
There are many forms of treason, but there is none graver than 
that which attacks the whole system of justice. If in the case 
of treason any one may act as a prosecutor, how much more in 
the case of that crime which attacks the laws which should 
control even the emperor. Assuredly no one will avenge the 
public enemy, and he who does not attack him is guilty of a 
crime against himself and the whole body of the Common- 
wealth.^ 

These principles are constantly maintained by him. We 
have already seen how, in that passage in which he describes 
the character of the tyrant, he says that while the prince, who 
bears the divine image, is to be loved and venerated, the 
tyrant, who has the image of wickedness, often ought to be 
slain. Again, in the same chapter, where he has urged that 
there may be ecclesiastical as well as secular tyrants, he says 
that if the secular tyrant may properly, according to divine 
and human law, be slain, we cannot think that the tyrant who 
bears the priesthood is to be loved and cherished. And again, 
in a later chapter, he says that it is clear from history that it is 
just to slay public tyrants, and to set free the i)eople for the 
service of God ; the priests of the Lord reckon their slaughter 
to be an act of piety.* 

' John of Salisbury, ‘ Policraticus,* ipsum corpus lustitxse exercetur. Tir- 
111 . 16 “ Porro tirannum occidere anrus ergo non modo publicum cnmen 

non modo licitum ost eed sequuzn eed, si fieri posset, plus quam publicum 
at iustum Qui emm gladium acci' est. 6i enim cnmen maiestatis omnes 
pit, gladio dignus est mtonre Sed pereecutores adxruttit, quanto xnagis 
accipere intelligitur qui eum pro- illud quod leges premit, quie ipsis 
pna tementate usurpat, non qui debent imperatonbus imperare ? Certe 
utendi eo accipit a Domino potestatera. hostem pubbcum nemo ulciscitur, et 
XJtique qm a Deo potestatem accipit, qinsquis eum non persequitur, in 
legibus servit et lustitiie, et luris seipsum et in totum rei pubhcte mun- 
famuluB est Qui vero earn uEiurpat, danse corpus delmquit.” 
lura depnmit et voluntati suie leges • Id. id, vui. 17. “Imago deitatis, 
summittit. In eum ergo mento ar- pnnceps amandus, venerandue est et 
mantur lura qui leges exarmat, et colendus ; tirannus, pravitatis imago, 
pubhca potestas sent in eum qui plerumque etiam occidendus.” 
evacuare mtitur pubhcam manum. Dt, Id. id. id. id. : “ Si emm tiran> 

oum multa sint cnmma maiestatis, nus seculans lure divmo et humano 
nullum gravius est eo, quod adversua penznitur, qms tirannum in eaoer* 
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His judgment is admirably summed up in the chapters in 
which he illustrates the just end of the tyrant from Boman 
and from Jewish history. He sets out in eloquent words the 
greatness and excellence of Julius Caesar, “ Homo perpauconun 
et cui nullum expresse similem adhnc edidit natma mortalium,” 
and yet, because he took conunand of the commonwealth by 
force of arms, he was deemed to be a tyrant, and, with the 
consent of a great part of the senate, was slain in the Capitol. 
Augustus forbad men to call him lord, and living as a citizen 
avoided both the name and the reality of tyranny. Tiberius 
was slain by poison, and though poisoning is a detestable thing, 
yet the world judged the poison by which he was destroyed to 
be life-giving. Caligula, the third tyrant, was slain by hiS 
servants, and with the death of Nero, the most monstrous and 
wicked of men, the family of the Caesars came to an end. Lest 
it should be thought that such deeds against tyranny were 
permitted by the laws against that family only, John recalls 
the murder of Vitelliua and Domitian. With the cruel tyranny 
and bloody end of those tyrants he contrasts the justice and 
felicity of the emperors from Nerva to Marcus Aurelius. 
Passing then to Jewish history, he describes the end of many 
tyrants, from Eglon, King of Moab, to Holofemes, “ Finis 
enim tirannorum confusio est ; ad interitum quidem, si in 
malitia perseverant ; si revocantur, ad veniam.” * 

John of Salisbury sums up, no doubt in extreme and some- 
what harsh terms, the normal doctrine of these centuries, that 
there can be no legitimate government which does not represent 


dotio diligenduiD conseat aut colcn- 
dum ? ” 

Id. id., viii. 20 ; “ Ut aut<»m et ab 
aha constct histona iustuin esse pub- 
licos occidi tii'uuiios et populum ad 
iKd obsequium hbcrari, ipsi quoque 
sacordotes Domini nccom eorum re- 
putant piotatem et, si quid doli vidotur 
habero imaginora, i^eligion© tnisterii 
dicunt Domino consecratum.” 

Of. also id. id. id. 18 : ** Ex quibus 
facile Uquobit qviia semper tiraimo 
VOL. in. 


licuit adulari, licuit eum decipore et 
honestum fuit oceidere, .si tamen alit-or 
ooherceri non poterat. Non enim de 
privatis tirannis agitur sed de hia qui 
rem publioam premunt.'’ 

Id. id. id. 20 : “ Sed neo veneni, 

licet videazn ab infidelibus aliquando 
usurpatain, ullo umquam iuro indultam 
lego licentiam. Non quod tirannos de 
medio toUendoa osso non credam sed 
sine religioius honestatisque dispendio."' 

^ Of. id. id., viii. 19, 20, 21. 

K 
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the principle of justice, and that this justice is embodied in the 
law. The ruler who is unjust, and who violates the laws and 
customs of his country, has ceased to have any claim to the 
obedience of his subjects, and may justly be resisted, and if 
necessary deposed and kiUed. It is probable that the some- 
what harsh terms of his doctrine of tyrannicide are due to the 
influence of his study of classical literature and history, and it 
is interesting to observe the first effects of the direct study of 
the ancient world. But though the form of his principle of the 
right of resistance to unjust and illegal authority is probably 
literary in its origin, and might not have met with general 
approbation, yet the essential principle whieh he maintains is 
the normal view of the Middle Ages. 
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CHAPTER VI. 

CONSTITUTIONAL THEORY AND CONTRACT. 

We have so far endeavoured to trace the development of the 
conception that political authority is controlled and limited by 
the principle of justice, and by the law as the embodiment of 
this. There is no doubt that in this conception we have one 
of the most important apprehensions of political theory in the 
Middle Ages. In modern times it may seem that the principle 
does not take us very far, for we always tend* to ask what is 
justice, and whether the law is just, and this is the natural 
tendency of a time when men are conscious of movement and 
change. In the Middle Ages the conditions of oiviUsation 
were actually changing probably as rapidly as they are to- 
day, but men were hardly conscious of change, and the 
ai)peal to precedent, to tradition, was probably almost wholly 
sincere. 

Wliile, however, the belief in the supremacy of law and 
just ice is of the first importance, yet it is also true that a society 
which is civilised and moving towards greater civilisation must 
not only be possessed of some ideal or ethical principles, but 
juust also develop some method or form for securing the effec- 
tive authority of its principles. In the Middle Ages this was 
represented by the development of the conception that the 
ruler received his authority, sometimes by the principle of 
hereditary succession in some one family, but never without 
tlic election or recognition of the great men, or the community 
as a whole — ^and these two cannot be separated in the mediaeval 
apprehension. And the authority which the mediaeval ruler 
thus held by the authority of the community, he exercised and 
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could only exercise normally with the counsel of the great men 
of the community. 

We have considered the earlier stages in the development of 
these principles in our llrst volume, and they were too firmly 
rooted in the structure of mediaeval society to die out even in 
the chaos of the tenth century ; but it is no doubt true that in 
this respect, as with regard to the other principles of political 
authority, it was the great civil and religious conflicts of the 
eleventh and twelfth centuries which made men clearly 
conscious of ideas and convictions which had always been 
implicit, but had only occasionally been expressed. It is, how- 
ever, important to observe that, even before these violeJit con- 
fliets compelled men to make real to themselves their political 
principles, we can find occasional but very clear expressions of 
what we may call the constitutional conception of authority. 

Here is, for instance, a very characteristic expression of the 
principle that the king governs only with the counsel of his 
faithful men. This is contained in a letter written by Gerbert 
(afterwards Pope Sylvester II.) in the name of Hugh, King of 
Prance, to the Archbishop of Sens. The king was evidently 
somewhat doubtful of the loyalty of the archbishop, who had 
probably not been present at his consecration in Eheims in 
July 987, and admonishes him with some aspeiity to make his 
allegiance before November, and, evidently in order to reassure 
him, declares that he has no intention of abusing the royal 
power, but intends to administer the affairs of the state with 
the advice and judgment of his faithful men, among whom he 
reckons the archbishop as one of the most honourable.^ 

We find the same principle expressed in a contemporary 

^ Gerbert, ‘ Epistola*,’ 107 : “ Kegali luii. No si forte, quod non optamus, 
potentia in nullo modo abuti volentcs, perauanione quorumdam pravoruni dili- 
omnia negotia reipublica? in consulta- genter vobia exequenda minus audiatis, 
tione et sententia fidelium noutrorum Bententiaxn domni papto, comprovinci- 
dispoziimus, vosque eonim participon aliumque ©piscoporuin duvioi*em per* 
fore dignissimos judicamus. Itaquo feratis, nostraquo omnibus nota man* 
honeste ao benigno aHoctu vos mone* suetudu lustiBsimuin coirectionis assu* 
mus uti ante Ki. novemb. earn fidem mat zelum regali potential* 
quam ciEtGri nobis firmaverunt con- Cf. the notes to the letter in the 
firmetis ob pacem et concordiom aancta; edition of J. Havet* 

Dei ecclesise, tociusque populi chriati- 
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work of Abbo, the Abbot of Meury. How can the king, he 
says, deal with the affairs of the kingdom and drive out in- 
justice except with the advice of the bishops and chief men 
of the kingdom ? how can he discharge his functions if they do 
not by their help and counsel show him that honour and 
reverence which is due ? — ^the king alone is not equal to all 
that the needs of the kingdom require. And he appeals to 
the obligations which they had taken upon themselves in 
electing him to the kingdom, for it were better not to have 
assented to his election than to contemn him whom they had 
elected. There are three important elections, he says — that of 
the king or emperor, which is made by the agreement of the 
whole kingdom ; that of the bishop, which represents the 
unanimous agreement of the clergy and people ; and that of 
the abbot, which is made by the wiser judgment of the com- 
munity.i 

This conception corresponds precisely with the contemporary 
forms of legislative or quasi-legislative action. The Capitula 
issued by the Emperor Otto I. at Verona in 967 are said to be 
established by the emperor and his son Otto the king, with the 
chief princes — that is, the bishop, abbots, and judges, along 
with the whole people.^ And again, the Emperor Henry 11. 


‘ Abbo, Abbas FloriaconKis, ‘ Cob 
lectio Canonum,’ iv. ; “Cum regia 
iiimibterium bit totius rogiu jicnituif 
nt-gofcia diBCutero, ue quid in latt al 
iniustitia', quomodo ad tanta potent 
subsistcre, nisi annuentibuH episcopin 
et priiuoribub rogm ? 13t cum apob- 

tolus dicat * Deiim timete, regom 
huQonficato,’ qua ratione sui minis- 
toni vicos exercebit in contumacium 
perfidia, hi ei primoroB rogni auxilio 
ot consilio non exhiboant dcbituxn hon- 
oi^m cuin Omni roverentia. Ipse oiiim 
solus uon Buffioit ad omnia rogni utilia* 
XdciTco portito in aliis onere, quoe 
dignos credit bonore, honorandus est 
ot ipse Bincera devotioiie, no quia oi 
oontradicat quomodocunque, quia * qui 
potestati resistit, Dei ordinationj re- 
sistit/ Siquidem ut melius est non 
vovere quam poet votum non reddere, 


ita melius est election! principis non 
Bubscriliero quam post subscriptionem 
eloctuin contemnere vel proscribere, 
quandoquidcm in altero libertatis amor 
lauUatur, in altero servulis contumacia 
probo datuT. Tres namque electionea 
gcneralod novimus, quarum una est 
regis vel imperatoris, altera pontificia, 
tertia abbatis. £t primam quidem 
focit Concordia totius rogni ; secundam 
vero uuanimitas civium et cleri ; ter- 
tiam saniuri coosilium ooenobialia con- 
gregatioiUB. Kt unaqnaeque non pro 
seccularis amicitieo gratia vel pretio, 
sed ad suam profesaionem pro sapientia 
vel vita? morito. Porro ordinatus rex 
ab omnibus aubditis ddem sibi sacra*- 
mento oxigit, ne in aliquibus regoi sui 
tinibuB diBoordia generari possit/’ 

* M. Q. H., LiOgum, Sect. IV., Consti- 
tutioziBB, vol. i. 13 : “ Inoipit kapitulft 
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issued in 1022 the Constitution confirming and approving 
certain synodical legislation of Pope Benedict VIII., along 
with the senators, the officers of the palace, and the friends of 
the commonwealth.^ 

It is not within the scope of our work to deal with the 
development of the constitutions of the European states, but 
it is impossible to separate the history of political theory from 
the history of the growth of institutions. This is always true, 
but especially in the earlier Middle Ages, when there was very 
Little merely abstract political speculation. In the thirteenth 
and fourteenth centuries this was somewhat different, but we 
hope to deal with this later. In the eleventh and twelfth 
centuries it is obvious that political theory arises very largely 
out of the conflicts of the time, and reflects in the main the 
constitutional principles of the European societies, as men 
conceived them. While therefore we must keep clear of any 
attempt to give an account of the constitutional organisation 
of Western Europe, we must endeavour by means of a few 
illustrations to indicate what seem to us to be some of its most 
important principles. 

There is no doubt that in the Middle Ages the authoritj^ of 
the ruler was conceived of as normally depending upon the 
election, or at least the recognition, of the community. The 
conception of a strictly hereditary right to monarchy is not a 
mediajval conception. In France and England no doubt the 
principle of succession within one family established itself 
early. But students of EngUsh history do not need to be re- 
minded that some form of election or recognition was always 

qu£e instituit domnus Otto gloriosissi- mo invioJabiliter servaturum adjiivantc 
mus imperator et item Otto films eius Deo promitto. Et in teternum maii- 
gloriosus rox, una cum summis pnn- sura et inter publica iura semper 
cipibus, id sunt episcopis, abbatibus, rocipionda et humanis logibus solcm- 
iudicibus, seu cum omni populo.” niter inacriboiida liac nostra auctori- 

' M. G. H., Legum, beet. IV., Consti- tate, vivente ecclesia per Dei gratiain 
tutiones, vol. i. 34 : “ Omnia quidom victura, cum eenatoribus terrae, cum 
qufc pro ecclesige necessaria reparation© domcsticis palatii, et amicis reipubliceo 
fiynodaliter instituit ot xeformavit pa- corarn Doo et ecclesia ita corrobor> 
ternitaa tua, ut dlius laudo, confirmo et amus.*’ 
approbo ; etutomnes8intparatiores,ea 
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a regular part of the constitutional process of succession to the 
throne. And in France it was not really otherwise, though the 
strifctly hereditary principle may be thought of as having 
established itself there more rapidly. In the Empire the suc- 
cession was elective, and if at any time during the eleventh 
century it might have tended to become hereditary, this 
tendency was abruptly checked in the great civil wars 
of Henry IV. ’s reign, and in the troubles of the thirteenth 
century. 

It is worth while to notice some of the phrases in which this 
is expressed. Hermann of Eeichenau relates how the Emperor 
Henry IH. procured the election of his infant son as king at 
Tribur in 1053, but mentions that the election was made subject 
to the condition that he should prove a just ruler.^ Bruno 
relates how at the council of Forchheim, in 1077, it was 
determined by the common consent, and approved by the 
authority of the Eoman pontiff, that no one should receive 
the royal authority by hereditary succession- as had been the 
custom, but that the son of the king, even though he were 
wholly worthy, should succeed to the kingdom by free election 
rather than by hereditary right ; while if he were not worthy, 
or if the people did not desire him, they should have it in their 
power to make him king whom they would.* 

This principle is again expressed, and something more of its 
significance indicated, in the circular letter issued by the Arch- 
bishops of Cologne and Mainz and other bishops and princes on 
the occasion of the death of Henry V. in 1126. They announce 
the Emperor’s death, and say that they have celebrated his 
funeral, and that they now propose to hold an assembly to 
consider the condition of the kingdom and to arrange for a 

^ HenmannuB Augionsiti, ‘ Chroiiicon,* tatc cst corroboratuin, ut regia poiostM 
A.r>. 1033: “ Imperator HejnricuB inHg- nulU jier ha)reditatexii» sicut ante fuit 
no aput Triburiam conventu hahito, consuetudo, cederet, sed Eiliua regiB» 
fUium cequivocum regetn a cunctis otiam ai valde dignus esaet, potius per 
eligi, cique post obitum auum, ai rec^ oloctionem spontaneam quam per suc- 
tor iustua futurua easet, subiectionem cesBionis lineaxn rex proveniret ; si 
proraitti fecit.** vero non easet dignus rogis filius, vel 

* Bruno, ‘ De Bello Saxonico,’ 91 ; si noUet oum populus, quern regem 

Hoc etiam ibi consensu communi com- faoere vellet haberet in potestate 
probatum, Bomani pontificia auctori* populus.*’ 
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Bnooessor. They disclaim all intention of prejudicing the de- 
cision of those to whom they write, but they express the hope 
that they will be mindful of the oppression of the Church and 
kingdom, and will invoke the help of God that He would so 
guide the election of a successor that the Church and kingdom 
might be free from the slavery in which they had been held, 
and might live under their own laws, and that the princes and 
the people might have peace.^ The writers of the letter not 
only claim the right of determining the succession, but also 
clearly consider that this right should be used to provide 
security for good government and the due observance of the 
laws. 

We can find another illustration of the recognition of the 
elective principle, and of the conception that it involved definite 
obligations on the part of the chosen ruler, in the letter sent to 
Pope Eugenius III. in tlie name of Frederick I. (Barbarossa) on 
his election to the kingdom in 1152. He speaks of himself as 
having been clothed with the royal dignity, partly by the 
homage of the lay princes, partly by the benediction of the 
bishops, and as having put on the royal mind, and that there- 
fore he purposes, according to the terms of that promise which 
he made when he was enthroned and consecrated, to give all 
honour and love to the Pope and the Boman Church, to aU 
ecclesiastical persons the ready justice and defence which was 
their due, and to widows and orphans and the whole people 
entrusted to him law and peace. ^ 

* M. G, H., l^gum, Sect. IV., Consti- subiecta plobo temporali porfruomur 
tutiones, vol. i. 112 : “ Nullum tamon Irauquillltate.” 

pneiudicium deliberation] ot voluHtati ’ M. G. H., Legum, Sect. IV., Coneti- 
vestrae facientes, nichil nobis singulare tutionoe, vol. i. 137 : Nos vero in 

ao privattun in hac re usurpamHs. multiplicibus regiie dignitatis oma- 
Quin pociua diecretioni vestreb hoc mentis, quibus partim per laioonim 
adprime intimatum esse oupimus, prinoipum obsequio, partim per re- 
quatiuus memor oppreesionie, qua verendaB pontiflcum benedictiones ves- 
ecciesia cum universo regno usque titi sumus, regium animiun induimus, 
modo laboravit, dispositionis divinae iota mentis virtute intendentes, ut 
providentiam invocetis, ut in sub- iuxta professionis nostrso formulam* 
etitutione alterius personse sic ecclesias quam ab orthodoxis prteesuUbuB in 
8use et regno provideat, quod tanto ipso regni throno et unctione sacra 
servitutis iu'go amodo oareat et suis accepimus, honorem vobis et dileo- 
legibua uti liceat, noeque omnoa cum tionem, et saorosanotGe matri aostrfls 
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We have already dealt with the treatment of this question in 
the feudal law books, but it is worth while to notice again the 
emphatic terms in which the principle of election is set out in 
the ‘ Sachsenspiegel.’ The Germans, according to the law, are 
to elect the king, when the king is elected he is to swear that 
he will maintain the law, and put down all that is against it.* 
And in another place the author lays down the principle of 
election in the broadest terms when he says that all authority 
is founded upon election.® What the exact significance of the 
latter phrase may be is difficult to say, but at least it seems to 
illustrate the breadth and importance of the elective principle. 

The fact that in mediaeval theory the authority of the king 
is founded upon the election or at least the recognition of the 
community does not in truth require any serious demonstration. 
It is very important, however, to notice that it is not only in 
the election or succession of the ruler that the authority of 
the community was recognised, but that in some sense or 
another the legislative action of the ruler was limited and 
conditioned by the counsel and assent of the great men of the 
community. This is clear in the first place from the formulae 
which are used in aU legislative or quasi-legislative actions. 
We may take a few examples from the twelfth century. 

The great settlement of Worms in 1123 was embodied in the 
* Privilegium Imperatoris,’ in which Henry V. agreed to resign 
the imperial claim to the right of investiture of bishops with 
the ring and staff. This is expressly said to be done with the 
cou 2 isel and consent of the princes whose names are subscribed.® 

Koroanse fficclesie et omnibus ecclesi- an sime rochte, he kuone und 
asticis personis promptam et debitam moge.** 

iuBtirdam ao defensionom oxhibeamua, “ Id,, i. 55. 1 : “ Al werlik gerirhte 
viduiB ac pupillie et universo populo hevet begin vou kore ; dar mume no 
nobiH commiaso legem et pacem faci- maoh nen sat man richtere am nooii 
amua et consezvemus.** neman, ho no si gekoren odor belent 

^ ‘ SaGh£i6ii8piegel,’ ni. 52. 1 ; Die richtere.” 
diidPRchen solen dupch recht den Of. i. 56 and 58. Cf. * Sohwaben- 
koning kieson.” eipiegel,* 71. 1. 

iii. 54. 2 : ” AU man den koning ^ M. Q. H., Liegum, Sect. IV., Consti- 

kiiRet, BO Bal he dem nke hiUde dim, tutiones, vol. i. 107 : ** Hseo omnia acta 
undo sveron dat he recht sterke unde simt consensu et consilio prinoipum 
unrecht krenke unde it rike voreeta quorum nomine subscripta sunt.” 
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Lothar III.’s Constitution, ‘ De Feudorum Distractione,’ of 
1136, was made on the exhortation and counsel of the 
archbishops, bishops, dukes, and other nobles and judges.^ 
Frederick I. issued the feudal constitutions of Boncaglia after 
taking counsel with the bishops, dukes, marquesses, counts, 
judges of the palace, and other chief persons.® 

It is not, however, only in the formal preambles of legislation 
that we find this principle recognised. It was expressly as- 
serted as a principle of government by so great and masterful 
an emperor as Frederick Barbarossa. In replying to certain 
demands of Pope Hadrian IV. in relation to the papal and 
imperial position in the city of Borne, and to certain claims of 
the imperial authority on ecclesiastical persons in Italy, 
Frederick, while giving a provisional answer, says that he can- 
not give a complete answer until he has consulted the 
princes.® 

There is really no doubt whatever that in the normal 
tradition of the Middle Ages the position of the ruler was 
conceived of as that of one who ruled with the advice and 
consent of the chief persons of the community.* The relation 
of this to the feudal conceptions, as we have endeavoured to set 
them out, is obvious, but the tradition was older than the 
feudal system.® The authority of the mediaeval ruler rested 
upon the election or consent of the cornimmity, and was exer- 
cised normally and constitutionally with the advice of persons 

‘ M. G. H-, Leguxu, Sect, IV., Coii;>li- doiniai ad quern feudum B{x)t;taro 
tutiones, vol. i. 120 : “ Hortatu itaquo dmoscitur.” 

et consilio archiepiscoporura, episco- ® M. G. H., Lcgiim, Sect. IV., Con* 
porum, ducuin . . . cetorumquo nobil* fctitutionoa, vol. i. 179 : “ Quamvib non 

iam, eimul otiam judionm, hac edictali ignorom, ad tanta negotia non ex aniini 

lege in omne ovum Deo propitio raoi «ontPntia, sed cx conailio principura 

valitura decernimua.” rac respoudore debero, bine prejudicio 

* JVI. G. H., Legum, Sect. IV., Consti- tamon Kapientinm hoc absque con- 
tutiones, vol. i. 148: " Habito igitur sultationo rospondco." 
consilio episcoporum, ducum, morchio- * The examples wo have given aro 
num, comitum simul ot palatinoriim taken from the £mp)ro, but they could 

judioum et aliorum procerum, ha*; as oRMily be taken from France. Of. 

edictali lege Deo propitio perpetuo * Rocucil G6n6ral dea Anciennes Lois 

valitura sancimus : ut nulli hceat Francaisea,’ ed. Jourdan, Decrusz, and 

feudum totum vel partem aliquem Tbambert ; ‘ Etabliasemens des Cap6« 

vendere, vel impignorare, vol quoquo tions,’ Noa. 47. 49, 76, 104, 108. 

modo alienaro, sine permissione iliius ^ Of. vol. i. chaps. 19 and 20. 
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who were not merely his dependents or creatures, but were in 
some sense, however vague and undetermined, the represen- 
tatives of the community. 

It was the great civil conflicts of the eleventh century which 
compelled men in the Empire to consider how far the conditions 
and assumptions of constitutional order gave the community 
or its chief men the right to take such action as might secure 
the purposes for which the ruler had been elected or recognised. 
It is from tliis standpoint that we must again consider the 
principles of government which are presented by the historians 
of the great revolt against Henry IV. We have already dealt 
with some passages from their writings in considering the theoiy 
of the relation of authority to justice, but we must look again 
at some of these, and eonsider them from the standpoint of 
their constitutional theory. 

According to the account of Lambert of Hersfeld, the de- 
mands of the Saxons and Thuringians in 1073 were, first, that 
Henry IV. should do justice to the Saxon princes, whose 
possessions, us they said, he had seized without judicial process, 
in aecordaneo with the judgment of the princes of the kingdom ; 
secondly, that he should dismiss from his court the low-born 
persons by whose advice he had been governing, and should 
entrust the administration of the affairs of the kingdom to the 
prince.s of the kingdom, to whom the charge properly belonged ; 
and thirdly, that he should put away his concubines and 
abandon the vicious habits which had di.sgraced the royal 
dignity. If he would do these things they were prepared to 
serve him, but only as l)ecame free men in a free empire.^ 

' LaiiilK^rt of Hersfeld, ‘ Amiolcs,’ roi^mnm, qiiam aibi aecundum ecclosias- 
l073(p. “ Vt prmcipibus Saxonia*, tu'aa traditiones thori Roriaro rogniqiio 

qiiibus sine Icgitima discussion© bona ronaortem delogisset, comugali loco 
faua adofnerat, socuuduni principuin boberet et diligcret ; ut cetera flagi- 
feuoriim iiiriMdietionem Kati8fa<.'eret. tioruin probra, qiiibus dignitatem 
• • » Ut viiissimoa homines, quorum regiain adtileai'ens infamaverat, nunc 
consiLo soquo z'oznquo pubhoain pra’- saltern maturato sensu ©t aetata ubdi- 
cijiitem dedisset, do paJatio cioerot, ot caret, I*ostremo per Oeiim rogant ut 
regni negocm rogni principibus, quibua lusta postulautibua spout© annueret, 
Oa competcrent* curanda atque adminxS' iiec sibi rnagni cuiusdaru atquo inuai- 
tronda pormitteret : ut abdicate grog© tati faoinoris ncK:*©8sitfttanx inaponeret. 
conoubinarum, quibus contra scitacanO' Si ita focorot, ae proinpti&simo ammo 
rum attrito frontis rubore incubabat, ei sicut actenus servituros, eo tamen 
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As we have already said, we are not discussing the question 
of the real nature of the causes which lay behind the revolt of 
the Saxons, and we think that the sentiments or motives attrib- 
uted by Lambert and the other historians to the revolters must 
often be taken rather as those of the writers than of those into 
whose mouths they are put. We axe concerned with the theory 
which the great conflicts brought out rather than with the 
conflicts themselves, and the passage just cited represents two 
constitutional principles of great importance. First, that the 
king has no arbitrary power, but that there is a legal authority 
in the State to which he and all others must submit ; and 
secondly, that the great affairs of the State are not to be 
administered by him at his capricious pleasure, but only 
through those who have a constitulional right to be consulted. 

The principles which are thus expressed in relation to the 
beginning of the great revolt are const anily repeated during 
the conflicts which followed. Lamberl represents even those 
who belonged in a measure to the royal party as admitting 
their validity. In the speech which he attributes to Berthold, 
formerly Duke of Carinthia, Berthold admits the justice of 
the complaints of the revolters, but begs them to consider the 
reverence which is due to the royal majesty, and urges that 
they should lay aside their arms and agree upon a meeting to 
which the king should summon the princes of the whole 
kingdom, at which he might clear himself, before the common 
judgment, of the charges made against him, and might set 
right whatever should need correction. ^ 

modo, quo ingenuos homines afcquo in monti iiuius religions non toneri, sed 
iibero iinperio iiatos regi sorviro oper- quasi cum barbaro hoste ©t chnstiani 
terot ; sin autem, christianos so esso, nominis opprosBoro iuBtuiu doincopB 
nec voile hominis, qui fidem belUim goBturos, ot quoad ultima 

anam capitalibuN ilagitiiB prodidiBset, vitaliH calons scintilla auperosset, pro 
communion© maculari. » . . Sacra* ecclcaia Dei, pro fido cliristiana, pro 
mcnto S6 ei fidem dixisBO, sed »i ad libortate otiam sua dimioaturoB.*^ 
.fisdifioationem, non ad deetructionem * Lambert of Hersfeld, ‘ Annalea,’ 
©cclesiie Dei, rex esHe vellet, si luste, 1073 (p. 197) ; “ lustam eorum esse 
fii legitime, si more maiorum rebus causam, quos summis s^po iniuriis regts 
moderaretur, si suum cuique ordinem, inclementia ad h®c extrema ©xperienda 
euam dignitatem, suas legos tutas in- ccegissot, honor! tamon suo magia 
violatasque manere patoretur. Sin ista conBuleudum quam iracundiie, ©t de- 
prior ipse temeraoBset se iam sacra- ferendum regite maiestati, qu® apud 
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It was indeed this constitutional conception, that the king 
was in the end responsible to the judgment of the princes 
of the kingdom, which was maintamed throughout the long 
struggle between Henry IV. and those who revolted against 
his authority. They maintained steadily that it was for the 
council of the princes of the kingdom to decide upon the justice 
or injustice of the charges brought against Henry, and that it 
was in their power, for sufficient reasons, to declare the thtone 
vacant. Lambert represents Budolf of Siuibia as refusing in 
1073, at the meeting between the Saxon princes and those of 
the royal party at Gerstengen, to be made king, until the 
matter had been considered by a council of all the princes, 
and it had been decided that this could be done without 
involving them in the guilt of perjury.^ 

It is true that when once the great dispute between Henry IV. 
and Gregory VII. had developed, and when in 1076 Gregory 
had formally excommunicated Henry, the revolters, as reported 
by Lambert, eagerly seized upon this new circumstance, and 
proposed to refer the charges against Henry to the Pope, who 
was to be invited to attend a coimcil of aU the princes at 
Augsburg, and, when all parties had been heard, to pronounce 
judgment upon them. They also decided that if Henry was 
not released from his excommunication within a year, they 
would no longer recognise him as kiug.^ 

borbaxoB ctiani nationes tuta invio- lu&i iUe pertinat'iter resistendo iuraret, 
lataque fuissot ; proinclo rcmisso niimquam se in hoc conBensurum» nisi 
armorum stropitu, [>aA!ati8 animiK, a cunctis pnncipibiiB convcntu habito^ 
sopitm RimuUatibup, tt'mpuH locumque ^ine nota peziuni, iutogra existimatione 
utjiietituureut, quo rox tocius regni eua, id facere po»»e deuerneretiir.’* 
pnnciix^H evofaret, ot iuxta cominuucrn * Lambert of Hersfeld, ‘ Annales,* 
Hententiam et obiecta piirgaret et 1070 (p. 254): so tomon rem mtegram 
cori^ctioiua egoro vidorontur cor- Komm pontiliuis fognitione roservare ; 
ligeret.” acturoe so cum eo, ut in puridoatione 

^ Lambert of Herafold, ‘Aiinalos/ Bauctai Maiiu.' Augustam occurrat, 
1073 (p. 203): “ Oumquo toto triduo ibiquo celeborrimo conveutu babito 
concilia coniulisseut, et quid facto opus prinoipum tociua regni, discussis 
GNset oommuni soUicitudine perquirc- utraruuiquo portium allegationibus, 
rent, hfcc postromo cimctiH pentontia ipee auo ludicio vel addicat vel abaolvat 
conveuit, ut, reprobato rege, olium qui accuaatum ; quod ai ante diem anui- 
gubernando idoneus esBet eligerent. . . . versarium excommunicationis suce, suo 
£^t profeoto Ruodoifum duoem ibidem praeeertim vicio, excommunicatione non 
abtiquo dilatatione regem conatituiseent, abeolvatur, absque retractatione iu 
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Tn OUT next volume we shall have to examine the whole 
question of the principles of the papal intervention, here we 
need only observe that it greatly strengthened the hands of 
those who were already in revolt against Henry. The revolters 
would evidently have been glad to put the whole responsibility 
of Henry’s deposition upon the Pope, and indeed at the council 
of Porchheim in 1077, as Berthold of Constance reports it, they 
at first assumed that the Pope had finally deposed him, but the 
Pope’s legates seem to have made it clear that this was not so — 
presmnably on account of Henry’s absolution at Canossa early 
in the same year — and intimated that it was for the council to 
judge and to determine ujion their action. It was the princes 
therefore who declared him to be deposed, and elected Rudolf of 
Suabia.^ It soon, however, became clear that there was still a 
strong party which supiwrted Henry, and Berthold represents 
the chief men of both parties as agreeing later in the same year 
that the principal men of the kingdom should meet, and along 
with the legates of the Pope should consider what should be 
done, and as determining that they would by common consent 
repudiate whichever of the kings should refuse to accept their 
judgment, and would acknowledge and obey the other.^ 

perpetuum causa cecidorit, ncc legibus illic tarn sacrilogo homine, non parum 

deinceps rognum repotere possit, quod quidem inirati sunt, quod tamdiu 

legibus ultra adrninistrare, annuam ilium sujxjr se gustinuerunt. Venim 

passus excommunicationem, non tamen id quod iniunctum orat eis, non 

possit.” roticobant. quin potius in audiontia 

^ Berthold of CouHtance, * Annalos/ cunctorum propalabant kub© legationis 

1077 (p. 201); “ Doniquo in Idibus communitonum, ut ei quolibet suoi 

pra'dictis, ut deliberatum cst, ex magna cautionis artificio posset fieri, isto 

parte optimates regni couvoncrunt. odhuc aliquamdiu qualilorcumque 

Tbique habito colioquio, perquum raultiR sustontato, ulium sibi regem nequa- 

imuetitiarum et iiuuriarum calamito- quam con-stitucrent ; aUoquiu ipsi, 

Rissimis proclamatiouibus ot quori- quia inulto melius suie necessitatis 

moniis, quas sibi et totius regni pn- expertum non ignorarent ppriculum, 

matibus et n-cclesiis inlataa haberot, quodcumque sibi optimum pra 2 oictons 

regem accusabant ; et quia papa, no ut iudlcarent, apostolico non contradicente 

regi oboedirent aut servirent, ipsis tarn peragerent.” 

interdixerit ; regni dignitate pnvabont, * Berthold of Constance, ‘ Annales,’ 
Deque regis saltern nomine dignum ob 1077 (p. 300) : Quatinus maioros 

inauditaipBiusmillefariaflagitiaadiudi' totius regni omnes post paululum 
cabant ; set alium sibi pro illo eligere preeter ambos roges ad colloquium 
et constituero unammiter dostinabant. iuxta Renum convoniront, et ibidem 
Legati autem sedis apostolico; audito cum legatis simul apostoliois iusUs' 
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We find another very significant assertion of this principle, 
that there was in the community an authority which could sit in 
judgment even upon the supreme ruler and upon his actions, in 
the last stages of Henry IV. ’s tragic reign. In his despair, when 
he had been overwhelmed by the union of his son Henry V. 
with his opponents, he wrote, as is reported by Ekkehard, to 
the bishops and princes of Germany appealing to them against 
his son’s conduct towards him. They replied inviting him to 
lay his case before the princes and the people, that he might 
receive and render justice, and that by the due consideration 
and just settlement of all the causes of discord, the Church and 
the kingdom might be restored to security 

The claim was indeed far-reaching, and if it stood alone might 
hardly deserve serious consideration, but as a matter of fact it 
is only a clear statement of the theory which was represented 
throughout the reign of Henry IV. And it did not disappear 
with his death. We find a close parallel to it some years later 
in a document which belongs to the last stages of the in- 
vestiture controversy, to the year before the settlement of 
Worms. This is a statement of the couclusions arrived at in 
a council of the princes held at Wiirzburg in 1121. The 
emperor is to render obedience to the apostolic see, and to 
make peace with the Pope by the advice and help of the 
princes, rmder such conditions that the emperor shall liave that 
wliich belongs to him, and the churches also shall jjossess their 
own in peace and quiet. The princes propose to devise a settle- 
ment of the dispute concerning investiUrres. If the emperor 

Bimo ratiOJHa JudiciariRi examine, bibi pat-eat advorsus nos iusta qupr^'la, 
quit! optimunip q\iifl\o lUBtiBsimum quavuiiqiie eleupril siecuritate, quacun- 
supor tain ^raiidi causa forot, tliiudi- quo maluont statione, ooram pra*flenti 
caiKimn deliborarcnt ; ot altorutri bcnutu suiiul ot populo, causam suam 
regum qui ctittiniiionibus liloruin non agat, lur-iiouvin buscipiat, lusticiam et 
(OJisontiret dospeefo, oomrnuni voto redtirti, quatzrius ab ortu ecibimatis 
oontrairont ; alteri taodoxn consentanoo omnibut^ soditioms causisp acsi nil inde 
tota tidelitate et eubioctione, ut regi fuorit dziliuituixi, undiquo discussisp tam 
oportet oboediontissimo sorvirent.” fUio quam patri 8ua iustieia respondeat, 

^ Ekkehard Uraugiousis, ‘ Chronicon accclesiie vero regmquo status, non ut 
Universale,^ a.d. 1106 : “ Quaproptor ipse more suo proponit post longas in- 

placet tam regi quam universjs regni duoias, sed inpi'esentiarxun, his contro- 
principibus, immo ouncto exercitui vorsiis diremptis vacillare deBinat.” 
orthodoxo, quo seuior idem* no uUa 
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under any advice or influence should take hostile measures 
against any one on account of this, the princes, acting under 
his own authority and consent, determine that they will act 
together and admonish him not to do this, and, if he should 
neglect their advice, the princes will abide by the faith which 
they have pledged to each other.^ 

It is no doubt difficult to measure precisely the reality and 
value of principles which are put forward in periods of violent 
controversy and civil war. But in this case we can recognise 
with confidence that the principle that the ruler is not an arbi- 
trary or irresponsible master of the State, but must govern in 
accordance with the counsel and judgment of others whose 
duty it is to see that justice is done to the whole community, 
was firmly held apart from the mere passion of revolt, and that 
the stress and pressure of civil conflict only brought out into 
clearer view conceptions which had always been present and 
powerful. 

It is then from this standpoint that we can profitably 
examine the political theory of Manegold of Lautenbach, by 
whom the conception of the liniitations and conditions of the 
royal authorily was most clearly and sharply set out. In 
order to deal adequately with his position we must not con- 
sider only a few isolated phrases, but must endeavour to 
make clear to ourselves the logical structure of his theory. 

* M. G. H., Sect. IV., Const., eleboraro intendunt, ut in hoc regnum 

vol. i. 106 ; “ Hoc cst consilium in quod honorem euum retinoat. ... Et si in 
coiiveuerunt principes de controvcrsiu jiosteruiu domnuH iniper»tor eunsilio 
inter domnum inperatorem et regnura. vel Huggentione alicuius ullam in quem- 
Donmus inperator apostolicsc sodi quam vindictain pro hac inimicitia 
obediat. Et de calumpnia quam aclver* oxsuscitavcrit, consensu ot lioentia 
8U8 eum habet ecclesia, ex concilio et ipsius hoc inter so principes contirment 
auxiito pryicipixm inter ipsum et dom- ut ipsi insimul pormanoant ct cum 
num papam componatur, et sit hrma et omzii caritate et reverentia, ne aliquid 
siabilis pax, ita quod domnua inperator horum faoere velit, eum communeant. 
que 8ua et que regni sunt habeat. Si autem doranus imperator hoc 
ecclesie et unusquisquo Bua quietc ot consiliuzn preterierit, principes sicut 
pacifice possideant. . . . Hoc etiam, ad invicem hdem dederimt, ita earn 
quod eccleeia adversus inperatorem et obeervent.*’ 
regnum de invostituris causatur, prin- Cf. p. 60. 
cipes sine dolo et sine sirnulatione 
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It would be to fall into a complete and deplorable confusion 
if we were to think that Manegold denied or doubted the sanc- 
tity and the divine authority of secular government. On the 
contrary, as we have already pointed out,^ if he attacks its 
abuse, it is in the name of the greatness and the august nature 
of the ofihce of the king. The royal office, he says, excels all 
other earthly authorities, and therefore the man who is to 
administer it should excel all other men in wisdom, justice, and 
piety, for he who is to have the care of all, to govern all, should 
be adorned with greater virtue than others, that he may be able 
to exercise the powers entrusted to him with the highest 
equity.® Again, in defending the right of the opponents of 
Henry IV. to use violence in resisting him, he urges with great 
force f hat the authority of the State in jiunishing transgressors 
is a part of the divine order.® He does not doubt the truth of 
the words of St Peter, “Be subject to the king as supreme,” and 
“ Fear Grod, and honour the king,” but only argues that they 
have been misapplied, for the title of king is a description not 
of a personal quaUtj , but of an office, and obedience is due to 
the office, not to a man who has been deposed from it.* Wenrich 


‘ See p 103, 111 

* Manegold, ‘ Ad Gobeliordum,’ xxx 
“ Regalie ergo digrutaB et potontia eiout 
omnos mundanas excellit potestates, me 
ad earn mmistrandam non dagitiosi&si 
mu8 quisque voi turpiamniue est con- 
stituendiis, sod qui sicut iooo et digni- 
tate, ltd nichilonjinus cetcros sapicntia, 
nisticia BU|X)ret ut pietate Necebae eet 
ergo, qui omnitim ouram gerere, omnos 
debet gubcrnarc, maioro gratiavirtutum 
super ceteroB debeat spleiidere, traditam 
Bibi pote>staterx) summo equitatis libra- 
mmo studeat admiiiistrarc ” 

• Id , xxxviii “ Unde martyr sanc- 
tissimus et egregiua poiitifex Cypnanus 
in nono sbueionum gradu inter multa 
distnctionis et diacipluiaci mimstena 
lusticiam regis assent esse impios de 
terra oradere, pamcidas et penurantes 
non sinere vivere. 

Id , xxxiz. . ** Unde sanctissimus 

papa Inuoeentius in deoretis sins cap. 

VOL, HI. 


xxii hos, per quorum mimstenum 
cstholici principcs ot pravos pumunt 
et pios defendant, a reatu immunes 
ostendit dicens ' Quesitum est super 
his etiain qui post baptismum admiuis- 
traverunt aut tormenta sola excrcu* 
erunt aut etiam capitalom protulennt 
sententiam De his nichil legunus a 
uiaioribus diiinitum Memmerant enim 
a Deo potestates has os«e concessas et 
propter ^mdIctam noxiorum gladium 
fuisse permissuin et Dei imiiisterium 
esse in huiusmodi datum vmdicem. 
Quemadmodum igitur reprenderent 
factum, quod auctore Deo videront 
esse <'oncebSum ? ’ 

• Id , xliii “ In eo namque quod 
dicitur . ‘ Subditi estote regi quasi 

preecellenti * et . * Deum tunete, regom 
honorihcate ’ et * Subditi estote do- 
mi nifl non tantum boms et modes- 
tis,’ multum Bibi aplaudunt sibique 
titulos viotorise asoribuni, non inteile- 
L 
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of Trier had urged against Hildebrand that Hbbo the Arch- 
bishop of Rheims had been deprived of his see for taking part 
in the deposition of Louis the Pious, in the ninth century, and 
Manegold admits that this was just, because it was done 
without due process and for unjust reasons.^ 

Manegold, that is, recognises fully and explicitly the august 
and sacred nature of political authority and its function in 
maintaining justice and equity. But, on the other hand, he 
refuses to admit that this means that the authority of the ruler 
is absolute, or that he is irresponsible and irremovable, and 
with characteristic boldness he attacks the tradition of the 
absolute divine right of the ruler in its most august source. 
Wenrich of Trier had, as we have already seen,^ urged the 
words and the example of Gregory the Great as showing that 
even the popes, and even in matters which concerned religion, 
had felt themselves bound to obey the commands of the em- 
peror even when they thought them wrong. Manegold meets 
this first by suggesting that the words of Gregory are susceptible 
of another interpretation ; but he does not hesitate to maintain 
that if indeed Gregory meant what was thought, and acted as 
he was understood to have done, his words and actions were 
wrong and must be repudiated.® Manegold was clearly pre- 


gentes neque que locuntur nequ© de 
qmbus affirmant. Rex enim non nomen 
est naturae, sed officii, sicut episcopus, 
presbyt^, diarconus Et cum qmhbet 
bormn certie ex causis do commisso 
Bibi officio deponitur, non eet quod erat, 
neo honor officio debitus poetea est 
inpendendus. Quisquis ergo amissae 
dignitatis postmodum sibi revereotiam 
inpendit, potius prevaricator quam 
legum servator existit ; quamquam et 
ei in ipso inpeno quod sit contra 
Dominum inperant, nullatenus sit 
obediendum, sed omni libertate resis- 
tendum. Ergo nequaquam oontra 
apostoh preceptuzn faciunt qui -veetro 
Heinnoo a regali digmtate depoaito 
nunc reautunt.’* 

^ I(L, xliv. : “ Non emm negamus 
Ebonem luste depoaitum, qui contra 


imperatorem catbolicura conspiravit 
eumque nuUo ludiciano oonventu 
discuBsum, nulla vocatione expectatum, 
non confessum, non convictum premiis 
comiptuB deiecit et Lotharium ffiium 
eius regno sublimare contendit.” 

Cf. Wenncj, Scolastioi Treverenais 
Epistola, 4. 

* See pp. 120. 

* Id., 2 dv. : “ Proferunt namque 

beati Gregoni exemplum, ai teunen est 
verum, quo videlicet aatruere conantur, 
non modo quoslibet episoopos, sed 
ipsum summum pontificem regibus 
obedientiae debito ac necessitate esse 
obstnctum, et ex huius debiti nocessi- 
tate ad ea constnngi agenda qiue ipse 
non ambigeret Deo contrana et ideo ex 
mentas iuditio reprobanda. Quid igitur 
huic aseertioni nefandius, quid potest 
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pared to refuse to accept any authority however august which 
would impose the yoke of an unlimited obedience upon the 
subject. 

It is with the same courage that he deals with the question of 
the binding nature of the oath of allegiance. Wenrich had made 
a vigorous attack upon the action of Hildebrand in absolving 
the subjects of Henry IV. from their oath of allegiance.^ Mane- 
gold answers him not so much by urging the papal authority in 
this matter as by examining the nature of such an oath and the 
conditions of its obligation. This, he says, is the superiority of 
human nature to that of the animal, that in virtue of the power 
of reason it examines the causes of things, and considers not 
merely what should be done, but why it should be done. No 
man can make himself king or emperor, and the people elect a 
man to this position in order that he may protect the good and 
destroy the wicked, and administer justice to every man. If he 


esse sceleetius, contra voluntatem vide- 
licet dommicum cuiquam homiuum 
obedientiam ex debiti necessitate in- 
pendendam ? Hmc ipse princeps apos- 
tolonim noe inetniit dicona * Obodire 
oportet Deo magis quani homuubus ' 
Et supra ‘ Si lustum est lu eonspeotu 
Dei VOS potius audire quam Deum, 
indicate. * I’roponunt onim ‘ Ego,’ 
inquid GregoriuB, ‘ lussioni subditus 
eandem legem per divorsas terranim 
partes feci transmitti ; usque utro- 
biquo ergo quod debui cxsolvi, qui 
et imporaton obediontiam probui et 
pro Deo quod senw minirae tacui * 
Multi sunt enim locutionuni modi, 
multa et genera, quibus pro diverei- 
taie causarum et personarum non 
solum sanctorum sermones, sed et 
communes et vulgaros disponsantur 
locutiones. Sancti enim, quia homines 
esse 86 meminerant, modo humano 
6uas locutiones formabant. Solent 
enim homines ita loqui vel cognatis vel 
amiois vel certe extraneis . * Implevi 

quod ixDperasti ’ et : * Quodcumque 

luasens ut servue tuue implebo ’ et • 

* Nullus tuus proprius libentius obedit 


voluntati tuac * . . Secundum hunc 

igitur locutioms modum beatus Gre- 
gorius obedientiam se dicit debere et 
non ex alicuius debiti necessitate. . . . 
Cum igitur hsBC ita esse certa compre- 
hcndantur rations, corto tamen, si 
Gregorius ahqua temporis vel oau- 
sarum diapensatona rstione funestam 
legem ad ommum noticiam non distulit 
insinuare fecitque tranimnttere, oerte, 
inquam, hoc facto nedem beato Petri 
divinitus concesao nequaquam pnvavit 
pnvilegio At si sanctissimus lUe, 
corpore quod corrumpitur a-nimam 
aggravante, ahquid ut homo, quod 
cum gratia ipsms dicam, excessit, 
nullatenus in hoc aliquem suorum 
buceessorum ad sui imitationem con- 
siriagit, quia nec Petru'? pnnceps 
utique apostolorum in hoc se imitandum 
docuit, quod gentea ludaizare coegit, 
nec Cyprianus, quia Donatieteis re- 
baptizandos censuit, rebaptizandi nobis 
necossitatem imposuit. Neque sanc- 
torum exeeasus ad imitandum sunt 
oonscnpti, sed potius, ut oaveantur, 
denotati sunt.” 

I Wennci, Epistda, 6. 
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violates the agreement under which he was elected, and dis- 
turbs and confounds that which he was to set in order, the 
I)eople is justly and reasonably absolved from its obedience, 
since he has broken that faith which bound him and them 
together. The people never binds itself by an oath to obey a 
ruler who is possessed by fury and madness.^ 

There are, Manegold points out, two cases which have to be 
considered, that of the man who takes a just and reasonable 
oath to the king, and that of him who takes an unjust and 
unreasonable oath, and he examines the two cases separately. 
He who takes a just and reasonable oath to the king swears 
that he will be his companion and helper in maintaining the 
government of the kingdom, in preserving justice and estab- 
lishing peace, and this oath is binding so long as the king 
demands his help in doing those things which he has sworn to 
do. But if the king ceases to govern the kingdom, and begins 
to act as a tyrant, to destroy justice, to overthrow peace, and 
to break his faith, the man who has taken the oath is free from 
it, and the people is entitled to depose the king and to set up 
another, inasmuch as he has broken the principle upon which 
their mutual obligation depended. This, Manegold maintains, 
is what the German princes had done ; they had perhaps sworn 
allegiance rashly when Henry IV. was too young to imderstand 
the nature of an oath, but they had striven to keep their oath, 
until he threw aside his obedience to the apostolic see, and 
forced them to apostatise from the Christian religion. When 
for this crime the Synod of Home had deposed him, and 

‘ Manegold, * Ad Gebehardum,’ quando pactum, quo eligitur, infringit, 
xlvii. : “ In hoc namque natura humana ad ea disturbanda et confundenda, que 
ceteris prestat animantibus, quod corrigere constitutus eat, eruperit, iviste 
capax rationis ad agenda quoque non rationis consideratione populum sub* 
fortuitis casibuB proruit, causas rerum ieotionis debito absolvit, quippe cum 
iuditio rationis inquirit nec tantum, fidem prior ipse deseruerit, que alter- 
quid agatuT, sed cur aliquid agatur utrum altero fidelitate colligavit. Hue 
intendit. Cum enim nuUus ee inpera- accedit, quod populus nequaquam iu* 
torem vel regem creare possit, ad hoc ramento ad boo se ouiquam obligat, 
unum aliquem super ae populus oxaltat, ut ad quoscumque furentis animi in- 
ut insti ratione inpeni se gubernet et petus obediat, aut, quo ilium furor et 
regat, cuique sua distribuat, pios insania precipitat, ilium necessitudo 
foveat, inpios perimat, omnibus vide* subiectionis sequi oompellat.” 
licet iueticiam inpendat. At vero si 
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deprived him of the royal dignity, the Christian people no 
longer owed him any reverence. It was the proper function 
of the apostolic see to reassure the jieople, which was con- 
cerned and anxious about the obligation of the oath it had 
taken, and it is therefore clear that it justly loosed the oath 
which was certainly and manifestly null and void, and publicly 
annulled that which was inherently invalid.* 

The discussion of the second case, that of the man who has 
sworn to do something in itself evil and imjust, does not 
demand any detailed consideration. Manegold urges, and sup- 
ports his contention with a number of patristic quotations, 
that such oaths are obviously from the outset null and void.® 
It should be observed that Manegold’s treatment of the real 
nature of the authority which was exercised, when a man was 
absolved from the obligation of an oath, was not in any way 
peculiar or eccentric, but represents what was probably the 

^ Id , xlvii : “ Aut Qmm quisque nco mmus caute, panmi oonsiderate 

juste et qua den debet ratione regibus lurossent^ adhuc utpote pai*rulo ac 
et pnncipibus lurat, aut iniuete et qua necdum fidei sacramentis iniciato, 
fieri non debet ratione Sequamur tamen sacramenti consideratione omni 
utraque et, qua servanda sunt ratione, re\erentia studebant obedire, doneo 
videamuB illoe, apostolicam abiurando obedien- 

slviu Ut enim ab adversaraa in- tiom, idolatnam cogebat exercere et a 

ducto utamur exemplo, si, ut Augue cristiana religione apostatare. ^ Quasi,* 

tmus diflinit, per Deum est lurare Deo inquid Samuel, ‘ poccatura ariolandi est 
lus reddere, iJle, qui luste et qua fieri repugnare et quasi scolus idoJatne nolle 
dobet ratione regibus vel pnncipibus ew^quieecere ’ Super quo igitur acelero 
lurat, hoc sacrarnonto confirmat, ut ad postquam hiinc Komana sinodua lusta, 
regni gubemacula tueiida, lueticiam ut supra })rolatujii est, ratione de- 
Borvondam, pacom stabihendam indi- poBUjt, rogia digmtate pnvavit, nulla 
viduus et mrcmotus comes ©t adiutor regie potentatia reverentia b chnstiano 
existat Hoc namquo sacramentum populo fuit exhibenda Pertmuit 
luranteiu tarn diu debiti necessitate ob- igitur ad apostolici officium populum 
stnngit, quam diu is cui lurstum est de bis securum reddere, quem de ex 
ad lurata facienda lurantem poposcit hibitis sacramentiB vidit soUicitum 

At vero, si ille non regnum gubemare, estuare Constat ergo ilium luate 

sed regm occasione tyrannidem exer- sacramonta aolvisse, que omnibuB fideli- 
oere, lusticiam destruere, pacem con« bus et rationali intellectu mtentibus 
fundere, fidexu deserere exarsent, ad- certum et mamfestum est nulla exis 
luratus luramenti necessitate absolutus tere. Implevit igitur officium suum, 
ezistit, liberumque est populo ilium fecit quod erat apostolicum, dum ea 
deponere, alterum elevore, quena con- quae mtus soluta cognovit fons dis- 
Btat alterutre obhgatioms rationem cmdere non distulit/* 
pnus deaeruisse Sic, uiquam, sic ‘ Id., xlix. 
pnncipea nostn, quam\'is vestro Hem- 
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normal conception of the canonists.^ We are not here deaUrtg 
with the claim of the ecclesiastical or papal authority to have 
the power of deposing kings ; with that we propose to deal 
in the next volume, and we shall then have to consider the 
treatment of this subject by Manegold. In the meanwhile we 
must observe that his contention that the oath of aUegiance 
is not binding to the king who abuses his authority is really 
independent of this. In his opinion the Pope merely declares 
that obligation annulled which is already null and void. 

We can now approach the consideration of that well-known 
passage in which Manegold sets out his theory of the nature of 
political authority and obligation in the sharpest and clearest 
terms. We have already indeed cited the first words of the 
passage, the words in which he expresses his judgment of the 
greatness and dignity of the royal office, and of its high moral 
function in maintaining justice.® The royal dignity excels all 
earthly authority, and he who is to hold it, who is to have the 
care and government of all, should be superior to all in virtue, 
that he may exercise this power with the highest equity. So 
far we have already followed Manegold "s argument, but sud- 
denly he turns to the other side of the principle. The people 
does not exalt him in order that he should act as a tyrant 
towards them, but in order that he should defend them from 
the wickedness and tyranny of others. If he, who has been 
elected to put down the wicked and to defend the good, turns 
to wickedness, oppresses the good, and plays the part of a 
tyrant over his subjects, it is clear that he justly falls from the 
office which was conferred upon him, and that the people are 
free from his dominion and from their subjection, inasmuch as 
he has violated that agreement (pactum) in virtue of which he 
was appointed. The people cannot in such a case be accused 
of a breach of faith, for it is he who has first broken faith. 

And then Manegold, with characteristic audacity, reinforces 
this principle by a comparison from humble life. If a man has 
given his swine for a suitable wage into the charge of a swine- 
herd, who, in place of keeping them safe, steals, slays, or loses 

^ Gf. vol. ii. pp. 202, 203. * Cf. p. 112 and p. 161. 
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them, he will refuse to pay the wage, and will dismiss him from 
his service. If this is just in such humble matters, how much 
more is it clear and just that the man to whom the rule of men 
has been committed, and who uses his power not for the true 
government of men, but to lead them into error, should be 
deprived of all power and dignity. This principle is surely 
right in Christian times, for even the Eomans drove out Tarquin 
for the outrage which his son had committed against Lucretia. 
It is one thing to reign, it is another to act like a tyrant, and, 
while men should render faith and reverence to kings and 
emperors in order to maintain the true government of the 
kingdom, yet, if they play the tyrant, then they deserve neither 
faith nor reverence.^ 


Manegoldj * Ad G«behardiim/ 
XXX “ Regalis ergo digmtas et 
potentia sicut omues mundanafi excellit 
potestates, sio ad earn, imiustrandam 
non flagitiosisgimus quiaqu© vel tur 
pissimus est constituendus, sed qiu 
eiQut loco ei digmtate, ita mchilominus 
ceteroe sapientia, lusticia superet et 
pietato Necesae eat ergo, qui omnium 
curam gerere, omnes debot gubernare, 
maiore gratia virtutum super cetoros 
debeat splendero, traditam sibi potes 
tatem suixuno equitatie libramine 
studeat admmistrare Nequo ©nim 
populus ideo eum super se oxaltat, ut 
liberam in se exeroonda tyraximdis 
facultatem concedat, sed ut a tyranmdo 
ceteroruin ot improbitate defendat At 
qui cum ille, qui pro coorcondie pravis, 
probiB defendendie eligitur, pravitatem 
in se fovore, bonos conterere, tyranui- 
dem, quam debuit propulsare^ in sub 
lectos eepent ipso crudeliasune oxerooro, 
nonne clanun est, merito illuzn a coh' 
oessa djgnitate cadere, populum ab ©lus 
dominio et subiectiono liberum existere, 
cum pactum, pro quo constitutus eat, 
constet ilium pnus imipisse ? Neo illos 
qiusquam potent luato ac rationabiliter 
perfidise arguere, cum zuchilominuB 
constet ilium fidem pnus desermsae 


XJt enim de rebus vilionbua exemplum 
traliamua, ei quis ahcui digna meroeda 
porooa 8UO& pascendoa committeret, 
ipeumqu© postmodo eos non paacere, 
aed furan, mactare ©t perder© cognoa- 
ceret* nonne, promissa mercede etiam 
Bibi retenta, a porcia pascendis cum 
contumelia ilium amoveret 7 Si m- 
quam, hoc in vilibus rebua custoditur, 
ut nec porcanus quidem habeatur, qui 
porcos non psscere, sed etudet dispor- 
dere, tanto dignius lusta et probabili 
ration© omnis, qui non homines regere^ 
Bed in orrorem mittere conatur, omm 
potentia et digmtato, quam in homines 
accopit, pnvatur, quanto conditio honU' 
num a natnra distat porcorum. Quid 
igitur mirum, si h®c disciphna aub Chris- 
tiana rehgione cuatoditur, dum antiqui 
Romani, etate videlicet illustnum 
virorum Collatini et Bruti, Tarquuiu 
regia auporbiam non ferentes, pro 
stupro, non quod ipse, sed quod filius 
eius in Lucretia nobili znatrona com- 
miaerat, cum hlio panter ilium patna 
et regno depellerent, oc, ne quisquam 
imperil diuturmtate insoleeoeret, annua 
aibi imperia per binos exinde consules 
crearent 7 Aliud eat regnare, ahud in 
regno tyrramdeni exercere. Ut exum 
iznperatonbua et regibus ad tuenda 
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We have in this passage not only the summary of the 
political conceptions of Manegold himself, but the crystallisa- 
tion of a movement of political thought and principle into a 
great phrase. For when Manegold represents the relation 
between the king and the x)eople as embodied in an agreement 
or “pactum,” a contract binding equally upon each party, he is 
not only giving the first definite expression to the conception 
which came in later times to be known as the theory of the 
“social contract,” but he is summing up in one phrase the main 
principle of mediaeval political society. This conception is the 
same as that which finds its classical expression in the phrase 
of the “Declaration of Eights” that James II. had broken the 
original contract between the king and the people, and it is 
also the expression of the mediseval principle of the relation of 
the king to the law and the administration of justice. It is, 
indeed, of the first importance to observe that Manegold ’s con- 
ception is not constructed upon some quasi -historical concep- 
tion of the beginnings of political society, but rather represents 
in concrete form the constitutional principle of the mediaeval 
state as embodied in the traditional methods of election or re- 
cognition, and of the reciprocal oaths of the coronation cere- 
monies. The people have indeed sworn obedience, but their 
oath is related to and conditioned by the oath which the king 
has at the same time taken to administer justice and to main- 
tain the law. It is in virtue of this that he has been elected or 
recognised, and it is these reciprocal oaths which constitute the 
contract. The oath of the people is indeed “ipso facto” null 
and void if the king does not on his part faithfully observe the 
obligations which he has taken. Men do not undertake so 
great an obedience except for reasonable causes, and it is not 
reason to think that they are bound to obey one who refuses 
to recognise the principles and conditions in virtue of which 
they promised obedience. 


regni gubernacula fides et reverentia 
est adhibenda, sic certe, eic firma 
ratione, si tyrannidem exercez^ 
^ruperint, absque oznni fidei lesione 
vel pietatis iactura nulla fidelitas eet 


vel reverentia impendenda. * In 
maxizno enim imperio ' ait hystorioue, 
* minima est licentia.’ *' 

Cf. id. xlvii., p. 164, note. 
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It is no doubt true that the phrases of Manegold are related 
to a period of great confusion and civil war, and if they stood 
alone they would represent at the best an interesting and 
important anticipation of later developments of political 
principle or theory. But they do not stand alone, there is 
indeed no other writer of the eleventh or twelfth centuries 
who expresses the principle in exactly the same phrases, but 
the principle expressed by his phrases is the normal principle 
of the political theory of these centuries. 
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CHAPTER VII. 

THE CONCEPTION OF A UNIVERSAL EMPIRE. 

We have endeavoured to set out the main aspects of the 
theory of political authority in the eleventh and twelfth 
centuries, and we have so far made no distinction between the 
theory as it may have been related to the empire and the other 
Western states. We do not indeed find any reason to think 
there was any substantial distinction ; on the contrary, the 
principles of political organisation appear to us to have been 
substantially the same in all the European communities. 

There is, however, one conception which has been thought to 
have been important in the theory of the structure of mediaeval 
society with which we have not dealt, and this is the concep- 
tion of the political unity of the world. It has been sometimes 
thought that as the Middle Ages present us with a unified ( 
ecclesiastical system imder the headship of the Pope, so, atl 
least in principle, they represent a imified political system 
under the headship of the emperor. There is, indeed, no 
doubt that at least in the fourteenth century, when abstract 
political theory was very highly developed, many writers, of 
whom Dante was the most illustrious, were much occupied 
with this conception, and it might well be supposed that this 
represents the natural survival of the impression of the great 
attempt of Charlemagne to gather together into one the divided 
members of the ancient Roman empire. 

It is indeed clear that the conception of the one empire 
embracing and including aU lesser states, and claiming some 
indeterminate superiority over them, was from the first fre- 
quently held among the people of the empire which the Ottos 
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built up in the tenth century, and that they conceived of the 
position of the Boman emperor as being something different 
from that of a German king. The expeditions to Italy repre- 
sented the claim not merely to political authority in Italy, but 
to the succession of Charles the Great and of the ancient 
empire. 

This is the conception which is represented in the Annals 
of Quedlinburg. They speak of the consecration and coronation 
of Otto III. in 996 as being done with the acclamation not 
only of the Boman people, but of the people of almost all 
Europe.^ And they enlarge these phrases, and make them 
even more emphatic in describing the position of Conrad II. 
(the Salic). They speak of the chief men of all Europe and 
the envoys of many peoples as hastening to his court,* and of 
the emperor as one to whom all parts of the world bow the 
neck.® 

The author of the life of St Adalbert, writing probably 
about the end of the tenth century, uses a phrase which serves 
well to illustrate the conception of the emperor as supreme 
lord of the world. He speaks of Borne as the head of the 
world, and says that Borne alone can transform kings into 
emperors. It is Borne that keeps the body of the Prince of 
saints, and it is right therefore that the lord of the world 
should be appointed by Borne.* Berno, the Abbot of Eeichenau, 
in a letter to the Emperor Henry II., addresses him as his lord, 
the propagator of the Christian religion, Emperor and Angustus, 

^ ‘ Annaloff Quedlinburgensefi, Con- talem, eximia celebrant gloria.’* 
tinuatio,’ 996: “Hic ergo sede intro- ® Id. id. ,* “ Et quid de victoriosissimi 
iiizatus apoBtolica, dominum Ottonem, imiwratoria referam gratulatione ? Cui 
hue uBque vooatuzn regem, non soium cuncta mundi climata coUa eubdenda 
Romano, sed et pene totiua Europae inservixint, quique eo m^ia super 
populo acclamante . . . imperatorem accumulata gloria merito gaudet, quo 
consecravit Augustum.” ee, Deo donante, altiorem ceteris, 

* Id. id., 1024 : ” Emensa itaque prseminentem laetatur universis.” 

imperator quam ooeperat via, ounctis, * Vita 9. Adalbert!, 21 : ** Roma 

ut ita dicam, Europe primis ibidem autem cum caput mundi et urbiuxn 
oonfluentibus, diversaruiuque gentium domina sit et vocetur, sola reges 
missaticis ad imperiale eius obsequium iznperare facit ; cumque principis 
undique properantibus, sacroeanctum sanctorum corpus suo sinu refoveat, 
dominicae resurroctionia gaudium, toto merito principom terrarum ipsa oon* 
iam coiridente mundo, prout decuit stituere debet.** 
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the lord both of lands and sea, and gives thanks to God, who 
has made his magnificence excel that of all kingdoms.^ And 
Wippo, in his panegyric on Henry III., says : “Thou art the 
head of the world, while thy head is the ruler of Olympus, 
whose members thou dost rule with the just order of the law.” “ 
Such are some of the phrases used by the earlier writers as 
expressive of the conception that in some sense the emperor 
was lord not merely of the German and Italian kingdoms, but 
of Europe and of the world. And the tradition was not lost, 
but continued throughout the Middle Ages. Thus St Peter 
Damian, in the second half of the eleventh century, in his 
treatise on the disputed election of Alexander II. and 
Cadalous of Parma, adjures the royal coimsellors and the 
ministers of the Apostolic See to labour together that the 
“ summum sacerdotium ” and the Homan empire may be united 
in alliance with each other, and that the race of men which is 
ruled by these two may not be divided.® And in a letter 
addressed by him to Henry III. he speaks of all the kingdoms 


^ Berno, Abbas Augise Divitis, Ep 
111 : “ Domino suo, Christianae reli- 

gioma propagator! orthodoxo, Heinnco 
imperatori Augusto neo non terrarum 
marisque domino. . . lure irnmenBO 

cordis xubilo grates rerum omnium 
porsolvimus Dommo, qui, in modum 
excelBse pyramidis, vestrae digmtstis 
xnagDidcentiarQ universis superex 
cellere fecit regms ” 

* Wippo, ‘ Panegyricue Heinnci 
Kegis ’ : — 

“ Tu caput ©8 mundi, caput ©st tibi 
rector Olympi, 

Cuius membra regis lusto modera 
mine legis ” 

* St Peter Damian, * Disceptatio 
Synodalis,’ * Clausula dictioms ’ 

** Amodo igitur, dilectissimi, illinc 
regalis aulas conBiliarii, hinc sedis apos* 
tolicBS commiuistn, utraque pars in boo 
uno studio conspiremus elaborantes, 
ut summum sacerdotium et Boman- 
um simul confoederatur impenum, 
quatixius humanum genus, quod per 
bos duos apioes id utraque substantia 


regitur, nullis — quod absit 1 — partibus, 
quod pro Kadaloum nuper factum est, 
rescmdatur , sicque mundi vertices m 
perpotuEc kantatis unionem concur- 
rant, ut mfenora membra per eorum 
discordiam non resiliant , quatinus 
sicut in uno mediator© Dei et hominum 
haec duo, regnum scilicet et sacer 
dotium, divino sunt oonflata mysteno, 
ita sublimes istre duie personae tanta 
eibimet mvicem imammitate lungantur, 
ut quodam mutuse caritatis glutino et 
rex in Romano pontific© ©t Romanus 
pontifex inveniatm* in rege, salvo 
scilicet suo pnvilegio papsc, quod nemo 
praeter ©um usurparo penmttitur. 
Ceterum ©t ips© delinquentes, cum 
causa dictavent, forensi lege coher- 
ceat, et rex cum suis episcopis super 
ammarum statu, prolata sacrorum 
cauonuzn auctontate, decemat Ille 
tanquam parens patemo semper lure 
premineat, iste velut unicus ao sin- 
gularis films in amoris illius amplexi- 
bus reqmescat.” 
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of the world as being subject to his empire.^ Again, we may 
notice how, in a treatise ascribed to Cardinal Beno, in the last 
years of the eleventh century, BQldebrand is vehemently cen- 
sured for applying certain words of St Gregory the Great to 
the emperor, as though there were no difference between him 
and any “ provincial ” king.* 

It is thus that when the empire reached its highest point 
under Frederick I. (Barbarossa), we find a frequent recurrence 
of phrases indicating the notion that the Empire was superior to 
all other States, and even in some sense supreme over them. 
Thus Frederick uses of himself a phrase which might seem to 
be a claim to universal authority. In the introduction to a 
document of 1157 he styles himself “Frederick, by the grace of 
God emperor and always Augustus,” and says that he holds by 
the Divine providence “ Urbis et Orbis gubernacula.” ® Again, 
in a document relating to the enfeoffment of the Count of 
Provence, he speaks of the dignity of the Roman empire as 
having a more excellent glory and greatness than all other 
kingdoms, authorities, or dignities, as it is adorned by the 
greater number and merit of its illustrious princes and wise 
men.* 

It is, however, in one of the documents relating to the Council 
of Pavia (1159-1160) that the imperial claims are most forcibly 
expressed. On the death of Hadrian IV. there had been a double 
election to the papacy, and both Alexander III. and Victor 


‘ St Peter Damiati, Epist , Bk vii 1 
“ Et cum omnia regna terrarura, qusb 
vestro aubiicitur imperio, testo mundo, 
largismma vestra* pietatis abundantia 
repleat.’* 

* M- G. H., * LibelU de Lite,’ vol. 
11 , ‘ Benoms aliorumquo cardmatium 
Scnpta,’ Hi 9 : “ Vel si zubentis sunt 
non recta divisisti, dum preceptum 
a<lv6r8us provinciarum regem com- 
positum osBBari opoBuistit quasi nulla 
Bit diSerentia cgesariB et cmu^bet 
provincialis regia.” 

® M. G. H., Legum, Sect, IV., Con- 
Btjtutiones, vol. i. 161. 

* Id. id. id., vol. i. 216 (1162): 


“ Fridericus divma favente dementia 
Komanorum imperator augustua Cum 
Aomam imperii digziitas, aicut nulli 
mortalium in dubium vemt, per se 
pnncipahter ac singulanter nullo msi 
divino inmxa podio, totius honestatis 
omniujTique vututum sit adomata ful- 
gonbus, tanto comparacione soils, quam 
habet ad alia sydera, excellention 
gloria et magnitudine omma regna 
et reliquas potestates vol digmtates 
videtur priecellere, quanto lUustnum 
pnncipuxn ac sapientum virorum, 
qui portant orbem, ampliori numero 
et mento decoratur.** 
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claimed to have been duly elected. Frederick maintained that 
in such a circumstance the emi)eror had the responsibility of 
taking the proper steps to prevent a schism, and he therefore 
called together a council at Pavia to inquire into the matter and 
to decide which of the two claimants had a just title. It is in 
the letter of invitation to the German bishops that he uses the 
strongest phrases about the position and dignity of the empire. 
When Christ, he says, was content with the two swords, this 
pointed to the Homan Church and the Homan Empire, for it is 
by these two that the whole world is ordered in sacred and 
human things. For as there is one God, one pope, one 
emperor, there must be one Church. And thus it is the 
Homan emperor who must take measures to provide a remedy 
for this great mischief. He has therefore called together an 
assembly of the bishops of the empire, and of the other king- 
doms, France, England, Spam, and Hungary, in order that they 
should in his presence decide which of the claimants should 
lawfully rule over the universal Church.^ 

We are not here concerned with the question of the relation 
between the secular and the ecclesiastical authorities which 
was raised by this attempt to deal with the disputed succession 
to the papacy, we deal with Frederick’s letter here only as 
illustrating his assertion of a special and unique position of the 

^ M. G. H , Liegum, Sect. IV., Con- remodium tarn permciosi mail divina 
stitutionoB, vol 1 . 182, ‘ Encycbca In- clomentia provjdat, uiuversorum saluti 
vitatona ad Episcopos Teutomcos ’ : debet sollirite providere ot, no tanta 
** Quod m passione sua Chnstus duobus mala in a3cclesia Dei premineant futuns 
gladiis contentuR fiut, hoc in Romana casibus BoUerter obviaro. . . . 
secclesia et m impeno Romano credi- ........ 

mua mirabiii providentia declarasse, curiam sollempnem et generalem con- 
cum per hsec duo rerum capita et ventum omnium seccleRiasticorum 
pnncipia totus znundus tarn in diviais virorum in octava epjphaniie Papia> 
quam in humams ordinetur Cumque celebrandam indiximus, ad quam am- 
tinua Deus, unus papa, unus imperator bos qui se dicunt Romanos pontifices 
sufficiat, et una Gecclesia Dei esee vocavimus omnesque episcopos imperii 
debeat, quod sine dolore cordis dicere nostri et aliorum regnorum, Francios 
non posemmus, duos apostohcos in Ko- videlicet, Anglise, Hispamee atque 
r^aTia. ecclesia habere videmur. Ungarias, ut eorum in presentia nostra 

. . ...... iusto declaretur examine, quis illorum 

Ne itaque in tantee disonmine dis* regimen umveraalis sscclesies de iure 
cordifls umversahs secclesia penolitari debeat obtinere.** 
posoit, Romauum impenum quod ad 
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empire. If we were to take the encyclical letter to the German 
bishops alone, we might well think that Frederick definitely 
claimed that the empire stood above aU other political 
authorities. When, however, we take account of the other 
documents relating to the Council of Pavia, we observe that his 
tone is somewhat different. His letter to Henry II. of England 
has been preserved, and it is noticeable that in this the more 
pretentious phrases about the position of the empire are 
omitted, and that he confines himself to the invitation to send 
as many of his bishops and abbots as possible to the meeting at 
Pavia, that they may assist in restoring the peace of the Church.^ 
And in another of these documents, a letter addressed to the 
Archbishop of Salzburg asking him to postpone his recognition 
of either of the claimants to the papacy, he tells him that he 
has entered into communication with the Kings of Prance and 
England, and asked them also not to accept either of the 
claimants unless he had been recognised by them aU.* 

There is, however, a passage in a letter of Henry II. to 
Frederick I. cited by Rahewin, which seems to recognise the 
superior authority of the emperor in a very large sense ; he 
speaks of the emperor as having the right to command, and 
assures him that he will not fail in obedience.® And Roger 
of Hoveden relates that Richard I. of England being a prisoner 
in Germany, and in order to procure his release from captivity, 
handed over his kingdom of England to the Emperor Henry VI., 

^ M G. H , Legura, Sect IV., Con- nostns temponbus incolumis in summa 
Btitutionee, vol i. 183 Set quia hoc tranquilhtate possit pormaaere.’* 
lam diu desicierabilo votum nostrum * Id id. id , vol i 181 : “ Do cetero 
necessano cure prepediunt, dilectioiiein noster predictua legatus hoc verbum 
tuam modis quibua possumua exora- oloctionis do Romano pontific© m oordi* 
turn ease cupimus, quatmus de vener- bus eorum ita firmabit, ut ipsi una 
abili oollegio e^^scoporum regni tui et nobiscum unum mde velmt et aapiant, 
abbatum ahorumque orthodoxonim, nec in aliquam personam favorem Buum 
quorum sapientia et rehgione Anglorum tarn subito ponEuat, nisi quam nostrum 
prefulget ecdesia, quotquot potes, nobis tnum umcus laudavent asaensus/' 
transmittas et prsedicto sacro conventui * Rabewin, ‘ Grosta Pridenoi, Im- 
mteresse facias, ut ©onim ceterorumque peratons/ III. 7 : “ Regnum nostrum 
ecclesiasticorum virorum salubn dio> vobis expommus . . . Yobis imperandi 
tante concolio umtas Romanse 8eccleei«B, oedat auotontaa, nobis non deent vol- 
eo mediante qui facit utraque unum, uniM obeequend^'^’ Cf. Bryce, * Holy 
reformetur et status eoclesiarum nulla Roman Rmpire,' p. 186, note k. 
deinoeps dissenaionum turbine coUisus, 
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“ as to the Lord of all,” and that the emperor then invested him 
with it on the terms of the payment of an annual tribute.^ He 
adds that the emperor released him from this on his deathbed, 
but he also mentions that Eichard was summoned in virtue of 
his oath and faith to be present at Cologne in 1197, as being a 
chief member of the empire, to take part in the election of 
Henry VI. ’s successor, and that he sent envoys to represent 
him.® 

It is difficult to say what credit is to be attached to this 
story ; if it is true, it has to be observed that Eichard was 
acting under compulsion. But it is possible that there may be 
some confusion about it, as Eichard was at the same time 
invested, according to Hoveden, with the nominal kingdom of 
Arles by Henry VI.® There may be some confusion, and it is 
possible that it was in this connection that he was summoned 
to the election. 

Such are some of the most important illustrations of the 
survival in the eleventh and twelfth centuries of the conception 
of the emperor not only as holding a position and authority 
different from that of all other rulers, but as in some sense the 
supreme lord of a united world, as representing the conception 
of a political unity of the civiUsed world. It must be observed 
that with the exception of the last passages, all of these phrases 
represent the opinion or feelings of those who were emperors, 
or members of the empire. When we turn to the consideration 
of the question how far the sentiments of men in other western 
countries corresponded with them, we find ourselves in a some- 
what different atmosphere. 

^ Roger of Hoveden, ‘ Chronicle,' ed. regnum Anglifc prsedictiim, tenendum 
Bp. Stubbs, Rolls Series, vol. iii. p. 202, do ipso pro quinquo millibus Librarum 
A.D. 1193: “ Kicardus rex Anglise in sterlingorum singulis aunis de tributo 
captione Henrici Romanorum impera- solvendis, et investivit eum inde im- 
toris detentus, ut captionem illaxa perator per duplicem cruoem de auro. 
evaderet, consilio Alienor matris suse, Sed idem imperator in morte sua de 
deposuit Be de regno Anglife et tradidit omnibus his et aliis oouventiouibus 
iUud imperatori eicut universorum quietum clamavit ipsuxn Ricardum 
domino, et investivit eum inde per regem Angliee et hasredes bugs.” 
piileumBUum : aed imperator sicut prae- ^ Id, id., vol. iv. p. 37. 

locutum fuit, statim reddidit ei, in con* * Id. id., vol. iii. p. 225. 

spectu magnatum Alemannise et Angliae, 
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There has survived a very significant letter written in 988 by 
Gerbert (afterwards Pope Sylvester II.), in the name of Hugh, 
King of Prance, to the Emperor of Byzantium, which indicates 
very clearly the attitude of the newly established kingdom of 
the Western Pranks. It is possible, indeed, as M. Havet has 
suggested, that the letter was never actually sent, but it is 
hardly the less significant. It expresses the desire for close 
and friendly relations, and, in order that these may be secured, 
proposes a marriage between Bobert, the son of the French 
king, and the daughter of one of the emperors, and assures them 
that the French king will resist any attempt on the part either 
of the “Gauls” or the “Germans” to attack the Boman Em- 
pire.^ It is no doubt very probable that the project of a matri- 
monial alliance with Byzantium was suggested by the marriage 
of Otto II. with Theophano, and that the letter may represent 
nothing more than a project of Gerbert’s for the glory of the 
French kingdom. But the recognition of the Easterns as 
rulers of the Boman Empire, and the undertaking to defend 
it against a possible attack on the part of the “Germans,” are 
very significant of the attitude of the French kingdom. 

In a curious poem by Adalbero, Bishop of Laon, there are 
some lines which seem to assert the dignity of the French 
kingdom and its independence.® In a letter of William, the 
Abbot of St Benignus, at Dijon, addressed as has been thought 

^ Gerbeit, Epistola?, Ill; “ Baeilio bona fiant porpetua, quoniam est nobis 
et C ixnperatonbua orthodoxis, Hugo unicus filius, ot ipse rex, nee oi parem 
gratia Dei rex Fraiicoroin. in matnmonio aptare posBumus propter 

Cum nobihtas vestiz generis, turn ai&utatem vicmorum regum, filiam 
etiam gloria magnorum actuum ad sanoti imperii prsecipuo aflectu 
amorem vestrum nos hortatur et cogit qusenmus.** 

li quippe esse videmimi, quorum ami- • Adalbero, Bishop of Laon, ‘Car- 
citia mhil dignxus in humams rebuB men/ 389 . — 

possit existimari Hanc sanctissimam “ Kegiium Fraucoruiu reges sub tem- 
amicitiam lustiasimamque societatem pore patrum 

SIC expetimus, ut nec regna, neo opes Subjugat, et semper sublimi poUet 
vestras in oa requiramua : sed haec honore, 

conditio, quao nostn luris sunt, veetra Regum sceptra patrum nullius sceptra 
efiioit. Magnoque usui, si placet, hsec coercent 

nostra comunctio erit, magnosque Quisque regit, gaudens virfcutibiis, 
fructuB afferet- Etemm nobis obstan- imperat seque 

tibus neo Gallus, nec Germanue fines Novimus unperinm iam regibus esse 
lacesset Komam imperii. Ergo ut hssc fugatum.*’ 

VOL. III. 


M 
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to Pope John XIX. (1024-1033), he asserts that the Eoman 
Empire, which once ruled over the whole world, is now broken 
up, and is ruled by many kings, and that the power of binding 
and loosing in heaven and earth belongs to the jurisdiction of 
8t Peter. 1 We are not now concerned with the ecclesiastical 
question, but the emphatic assertion of the contrast between 
the unity of the ecclesiastical authority and the fragmentary 
and divided nature of political authority is very noteworthy. 
And again, while as we have seen St Peter Damian in some 
places speak as though the world was united under the rule 
of the one emperor and the one Pope, in another work he 
expresses himself very differently, and contrasts the one Pope 
who rules over the world with the many kings whose authority 
is Umited to their particular territories, and explains that this 
is the reason why the death of the Pope is notified throughout 
the world, while there is no reason why the death of a king 
should be thus announced.* 

There is then some evidence that the idea of the unity of the 
world continued to influence men's thoughts and expressions, 
that the tradition of the imiversal empire of Eome, and the great 
unity of the Carolingian empire was never wholly lost , and that 
from time to time it was asserted by emperors, or those who 
were under the imperial rule. On the other hand, we find occa- 
sional statements which seem to repudiate the conception of a 
unity of political control, and we can find no examples of any 
attempt seriously and practically to assert this. This does not 
mean that there was no conception of a unity of the Christian 

* William of Dijon, Epistlo (in cludat, quia quilibet imporator ad 
Rodolphus Glabor, iXist., iv. 1): papa? vestigia corruit, tanquam rex 

Quoniam licet potestas Romani im- regum, et princeps imperatorum, cuno- 
perii, quaj olim in orbo terrarum tos in carno -vivontee honor© ac dignitate 
monarches viguit, nunc per diverea praccellit, . . . Porro quia terreni pnn- 
terrarum loca innumeris regatur seep- cipes regni sui quisque ut dictum ©st, 
trie, ligandi solvendiquo in coolo et limitibus includuntur, causa non ©et cur 
in terra potestas incumbit magisterio per olienas mundi provincias eorum 
Petri.*’ obitufi difiundatur ; papa vero, quia 

* St Peter Damian, ‘ Opusculum,’ solus ©at omnium ecclesiarum univer* 
xxiii. 1 : “ Ad quod facile respondetur, salis episcopus, cum luce privatur, mors 
quia cum unus omni mundo papa prae* ©ius per ampla terrarum regna difiun- 
sideat, reges autem plurimos in orbo ditur.** 

terrarum sua cuiusque regni meta con* 
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and civilised world. We shall have to consider this more care- 
fully when in our next volume we endeavour to deal with the 
question of the relation of the spiritual and temporal powers. 

It is important to observe that, although there has been 
preserved a great mass of political writing of the eleventh and 
twelfth centuries, it is only in a few incidental phrases that we 
find any trace of the conception of a political unity of the 
world. It is not till the latter part of the thirteenth century, 
or rather till the fourteenth centiuy, that the conception of a 
universal empire takes an important and conspicuous place in 
political theory — that is, not until it had ceased to have any 
relation to the actual political circumstances of Europe. What 
may have been the conditions imder which the idea of political 
unity became important, just when the actual development of 
the modern nationalities was rendering it practically impossible, 
we cannot at present consider, though we hope that we may be 
able to deal with this later. 

The truth is that, if we are to be in a position to consider 
this whole question seriously, we must begin by taking account 
of the actual trend and movement of European civilisation 
during t he Middle Ages. As soon as we make the attempt to 
do this we shall recogai.se that the most important aspect of the 
living growth of the centuries, from the tentli to the sixteenth, 
was the develoitraent of the great nationalities of Europe out of 
the chaotic welter of incoherent tribes. For a moment these 
had been nnilcd by Cliarles the Great under the Frankish 
lordshi]), but the unity was merely artificial and apparent. 
Once his great mind and strong hand was removed Europe fell 
back into confusion, and it was only slowly out of the complex 
of oppositions and sympathies that there arose the various 
European nationalities. The movement was thus both towards 
unity and towards division, imity within certain areas, and the 
political separation of these great areas from each other. 

No doubt the position of the emperors and their relation to 
Home gave them a place which was formally different from that 
of other European rulers, and it is probably true to say that 
few men would have doubted that this gave them a certain 
priority or precedence. But the posit ion of the new monarchies 
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was in the main that of mdependent states, recognising no 
authority over them but that of God. We are therefore driven 
to the conclusion that while the tradition of a universal empire 
was not dead in these centuries, and while in those parts of 
Europe which were closely connected with the Empire the 
conception was always more or less present to men’s minds, it 
is yet impossible to recognise that during the eleventh and 
twelfth centuries the conception had any living part in deter- 
mining either men’s ideals, or the principles and theory of i the 
structure of society.^ 

^ For a further discussion of this question, see voh v. Part I. chap. 10. 
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CHAPTER VIII. 

SUMMARY. 

Thebe are three great conceptions expressed in the political 
literature of the Middle Ages, so far as we have yet examined 
it . Th e fir st is the pri nciple t hat the nurpose or function of 
the pol it ical or^ajoisa^on., of ..society Js.etMca^^ _p r moral, t hat 
is. the maintenan ce of )U8tiC-e. .and..riglit.e,ojisness. We have 
seen in an earlier volume that this was continuaDy and em- 
phatically maintained in the political literature of the ninth 
century, and our examination of the general literature of the 
eleventh and twelfth centuries, and of the feudal law books to 
the thirteenth, has been sufficient to show that no one ever 
seriously questioned it. If there has been any doubt among 
modern scholars it has arisen from a misimderstanding as to 
the influence of St Augustine on the mediceval theory of the 
state, and from a hasty interpretation of some phrases of 
Hildebrand. 

No doubt there lay behind St Augustine’s treatment of the 
state a real difficulty which had its origin in the fact that, as we 
can see in the later philosophical systems of the ancient world 
and in the Christian theory of life, men had become more 
clearly aware of the existence of characteristics of human 
nature and personality which cannot be adequately expressed 
in the terms of the poUtical organisation of society. It is 
this new apprehension of the nature of human life which is 
struggling for expression in St Augustine’s ‘De Givitate Dei.’ 
His apprehension is often profound, but the expression of it 
is sometimes crude and ill-considered. As we have seen in 
the first volume, St Augustine at times seems to deny to the 
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State as such the character of justice, though at other times he 
sx>eakg in dififerent terms.^ But the difficulty is not to be 
measured by these hasty phrases of St Augustine. The diffi- 
culty lay in the fact that men had begun to apprehend that 
there are aspects of the moral and spiritual life which the 
coercive machinery of the state cannot adequately represent. 
This is no doubt the principle which lay behind the develop- 
ment of the conception of the independence of the spiritual 
power. It was conceived of as the embodiment of moral and 
spiritual ideals which could not be adequately represented by 
the temporal power. When the distinction was crudely con- 
ceived, the former was spoken of as being concerned with 
“ divine ” things and the latter with “ secular.” We cannot 
here discuss these questions adequately, we shall have to 
return to them when in om next volume we deal with the rela- 
tions of the ecclesiastical and political powers in the Middle 
Ages. We can, however, recognise at once that behind the 
formal aspects of this question there lay great and profound 
difficulties, difficulties for which we have not yet found any 
complete solution. 

It is necessary to recognise the existence of real perplexities 
for the mediaeval political thinkers. But, having done this, we 
must also recognise that the broad common-sense of these men 
refused to allow itself to be entangled in these perplexities to 
such an extent as to admit any doubt whether the State had 
n/ moral character and purpose. It is clear that no mediaeval 
thinker seriously doubted the moral function of the State, and 
that this moral function was the seeming arid maintaining bl 
justice. Even when Hildebrand m-ged that the State had its 
origin in sin, he did not mean that the State was sinful. It 
may have been sin which made it necessary, but also it was 
the remedy for sin, the divinely appointed remedy for the 
confusion which sin produced, the means of curbing and 
restraining the sinful passions and actions of men. 

This is the real meaning of the doctrine of the Hew Testa- 
ment, and the Fathers, and of the Middle Ages, that the author- 
ity of the king is a divine authority. He is God’s minister for 

‘ Of. vol. i. pp. 164-170. 
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the punishment of the wicked and the reward of the good. It is 
true that here again a certain confusion had crept in, owing 
mainly to some rash phrases of St Gregory the Great, and, 
as we have seen, there were some even in the Middle Ages 
who were carried away by this tradition into the impossible 
theory that the authority of the king was in such a sense divine, 
that he was responsible only to God, and that it was always 
unlawful to resist him even when his conduct was unjust and 
illegal. But again the robust good sense of the mediaeval 
political thinkers and the force of circumstances counteracted 
this influence. They believed firmly in the divine nature of the 
state, they looked upon the ruler as God’s representative and 
servant, but only so far as he really and in fact carried out the 
divine purpose of righteousness and justice. 

This, then, was the first principle of the political theory 
which we have been considering. And the second is closely 
related to the first, for it is the pr inciple of the supremacy of 
law as the concrete embodiment of j ustice. Mediseval thinkers 
upon politics were not disturbed by some of our modern 
perplexities, they were satisfied to regard the law of any 
society as the expression of the principle of justice for that 
society. I( is very difficult for us to put omselves back into 
the mood and temper of these times ; we look upon all legal 
regulations as being at the best reasonable applications of 
general principles which make for the wellbeing of human life, 
we look upon laws as the expression of the judgment of the 
legislative authority, representing more or less adequately the 
judgment of the community, and normally we recognise the 
laws as reasonable, though not necessarily the best possible ; 
we take them to be rules laid down by men yesterday or 
to-day, and perhaps to be changed to-morrow. Our difficulty 
is to make it clear that there ought to be, and to feel certain 
that there is, a real moral sanction behind them, and that 
they justly interpret the actual needs of society. To the men 
of the Middle Ages the law was a part of the local or iiat ionaL 
li fe ; it had not been made, btffi had grown with the life of the 
community, and when men began to reflecFor'fheorfse oiTtEe^ 
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nature of law, th ey asBumed that these customa ry regulations 
r epresented the principl e s of justice . 

To the mediaeval political theorist then the supremacy of 
justice meant the supremacy of law, and though the expression 
of this conception by John of Salisbury is stronger and more 
systematic than that of most writers of the period which 
we have been considering, yet it does not really go beyond 
their principles. To them the conception of an arbitrary 
authority was simply mithinkable, the distinction between the 
king who governs according to law and the tyrant who violates 
it, was not a rhetorical phrase, but the natural and normal 
expression of their whole mode of thought. 

And if we now compare the conceptions which are embodied 
in the general political literature with those of the feudal 
lawyers, we ftnd that they are substantially identical. Indeed 
Bracton and the authors of the Assizes of the Court of 
Burgesses of Jerusalem speak as sharply and definitely as John 
of Salisbmy. “There is no king where will rules and not law,” 
“The king is under God and the law,” “La dame ne le sire 
n’en est seignor se non dou dreit," these phrases are as un- 
equivocal as those of John of Salisbury, and their doctrine is 
the doctrine of all feudal lawyers. 

The third great principle of mediaeval political theory is again 
related to the others, and i t is the principle that the relation 
between the king a.nd Giejcople is founde d and depends upo n 
the piutua.l obligation and agreeinent t^maintai n ju stice aind 
law. We have considered the clear and somewhat harsh terms 
in which this is expressed by Manegold of Lautenbach. It may 
be urged that he represents an extreme position which was not 
generally approved,^ but we must not allow ourselves to be 
misled into the judgment that the principles which he expressed 
were strange or unfamihar. On the contrary, it is clear that 
he was only putting into definite if hard form a principle which 
was generally assumed as that which determined the relations 
between subject and ruler. This is, we think, the conclusion 

* Cf. Grerhoh of Reichersberg, ‘ Epis- * Libelli de Lite/ vol. iii. pp. 232, 233. 
tola ad Innocentium Papam.’ M. G. H., 
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which must be drawn from the literature which we have just 
been examining, and our judgment is only confirmed when we 
turn to the strictly feudal literature. The feudal obligation may 
have once been conceived of as one of imconditional personal 
loyalty, but, as we find it in the feudal law books of the twelfth 
and thirteenth centuries, it is clear that this loyalty was hmited 
and conditioned by the principle of the necessary fidehty of lord 
as well as of vassal to the mutual and legal obligations which 
each had undertaken. 

Manegold may express the principle in one way, John of 
Salisbury in another, and the authors of the Assizes of Jeru- 
salem in a third, but their meaning is the same. Manegold 
speaks of deposing the ruler who has broken his contract, John 
of Salisbury of the lawfulness of slaying the tyrant, the authors 
of the Assizes of refusing to discharge any of their feudal 
obligations to the lord who refuses to do Justice to his vassal 
according to the law and the judgment of the court ; the forms 
of expression are different but the principle is the same," The 
mediaeval conception of contract is not a speculation of a 
p seudo-his torical kind, relate d to some original agreement upon 
which political ^ciety was f ounded, but rather a natural and 
legitimate conclusio n from the principle of the election o r 
recog niti on of the ruler bv the com munity. . a nd th e mutual 
oaths of the ceremony of c oronation : it is an agreemen t to 
o bserve the law and to administer and maintain justiceT'^ 
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His use of the word ‘ bouvoiain,” 
50. 84 

King can make “ estabhssemens ” 
foi the whole kingdom, 50. 

Legislation must bo for the common 
good, and ” par ires grant 
conseil,” 60, 61. 

Mutual obligations of vassal and 
lord, 63, 64. 

Violation of thee© involves loss of 
fief or homage, 64. 

Feudal court is composed of vassals, 
64, 65 

Court IS judge in all cases between 
an individual vassal and the 
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Cases between whole body of 
vasaalB and their lord go to 
lord’s council and to king as 
overlord, 64 

Cases cannot go to overlord till 
they have been considered in 
court of lord, 65 

Lord can take no part in court when 
it considers a case which he 
brings against his vassal, 65 

In Beauvoisifl lord is in no case 
judge in his court, 65. 

Vassal can renounce his ficf and 
challenge hie lord, 65, 66, 185. 

Lord can renounce homage and 
challenge vassal, 66 

Obligation to follow lord lu battle 
does not hold against overlord or 
king, 80 

King 18 supreme over all jurisdic- 
tions and persons, 84. 

Any one can be summoned before 
king’s court “ pour deiaiito de 
droit ou pour faus jugement,” 84. 

Origin of slavery in violence, &c , 

00 . 

All men in the beginning free, 90 

Emancipation a good thing, 00 
Benehcium, its place in development of 
feudalism, 23, 24, 

Beowulf, 23. 

Bemald — 

His treatise * De eoiutioue luramen- 
torum,’ 99. 

If Pope has authority to depose 
patriarchs, he has the same 
authority secular princes, 

99 

Dignity of secular prince, of human 
rather than divine origin, 99 
Bemo, Abbot of Beichenau Addiesses 
Emperor Henry II as lord of lands 
and sea, 171, 172. 

Berthuld, Duke of Canntliia . Admits 
justice of complaints against Henry 
I V , but uiges that they should 
submitted to meeting of all tho 
princes, 156 

Berthold of Constance — 

Restates fet Isidore’s distinction 
between king and tyrant, 112, 
132 

Reports that some clergy main- 
tained that m ither I’ope nor 
any otlior authority could judge 
kings however unjust, 119, 132. 

Maintain.'^ that this opinion was 
absurd, and urges diftereuoe be- 
tween king and tyrant, 132 

Reports that at council of Forch- 
heim princes at first assumed 
that (Gregory VII. had finally 
deposed Henry IV,, but papeu 
legates deny this, 158 

Deposition of Henry IV and elec- 
tion of Rudolph of Suabia by 
princes at Forchhenn, 158. 


Bracton — 

Reverence due from vassal to lord, 
27. 

Relation of authority of king to 
justice and law, 34-37 
King IS vicar of God, 34, 35, 67, 68, 
69, 73, 85. 

King has no equal or superior in his 
kingdom, 36, 38 
Kmg 18 bound by the law, 36 
Influence of Roman law on Brac- 
ton, 36, 37, 67, 70 (note 2) 

King IS under God and the law, 38, 

39, 67, 68, 70, 72, 73. 

Discussion of coronation oath, 34, 

40. 

King IS God’s servant when he 
does right, but the servant of 
the devil when he does wrong, 
36, 73 

There is no kmg where will rules 
and not law. 38, 67. 

EngliBh law iB cubtom, 41, 42, 48. 
Legislation the act of king, great 
men, and the whole common- 
wealth, 48 

Laws appioved “ consensu uten- 
tium,^’ 48 

Laws can only be changed or abol- 
ished with consent of those by 
whose counsel and consent they 
woiD made, 48 

Thej may bo improved without 
this, 48 

Mutual obligations of lord and 
vaKsal, 27, 66 

Disputes about those decided in tho 
court of the lord, with appeal to 
county court, and, by permission 
of king, to his court, 66 
No man can dispute the king’s 
charters, 70 

King IS c ompared to the least in 
receiving justice, 71, 73. 

Asbizo of ‘‘Novel Disseisin” can- 
not bo demanded against him, 
71 

“ UmversitaB regm ” and “ Boron- 
agium ” may correct the king's 
action, 71, 73 

Probably interpolated passage 
which says that the court is 
the king’s superior, 72-74 
Cites phrases drawn from St Isidore 
of SoMlle about king as tyrant, 
73. 

King has “ordinary” jurisdiction 
over all men, 84 

No difference lietween men before 
God, but only before men, 90 
(note 1) 

Bruno, bt. Bishop of Wurzburg — 

Quotes phrase from Cassidorus’E 
Commentary on Psalms that kmg 
transgresses only against God, 

118. 

No man can judge him, 118. 
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Bruno, ‘ Do Bello Saxoxxico * — 

Report of speech of Otto to the 
Saxons, 131. 

Otto urges them to revolt in name 
of liberty and justice, 131. 

No allegiance duo to king who had 
broken his faith, 131, 132. 

Burke, Edmund : Overthrew theory of 
conventional nature of government, 3. 

Cadalous of Parma ; Disputed election 
to Papacy, 172. 

Offisar, J ulius : Treatment of his murder 
by John of Salisbury, 145. 

Caligula : Slam ns tyrant, 145. 

Cambrai, ' Gosta Pontifit’.um Catnora- 
oensiurn ’ : Order and justice among 
men began with cities, 107. 

Canon law — 

Its influence on political theory of 
Middle Ages, 1. 

Rootatca Paulino and Stoic concep- 
tion? of slavery, 6. 

Treatment of relation of spiritual 
and temporal authorities, 7. 

Posfiibl© influence on development 
of conception of legislation, 45, 
48. 

Capitale Tenemontum : “ Ligancia,” ac- 
cording to Olunvill, only made to lord 
from whom a man hol<ls this, 79. 

Cardinals : CoUeotion of epistles, &c., of 
the cardinals opposed to Gregory Vil. 
and Urban li., 1:^2. 

Cassiodorufl : Kmg transgresses agaiuat 
God only, for no man can judge him, 
118. 

Oathulfua : His phrase that king has 
imago of God, bishop that of Clirist, 
cited by Hugh of X«’icury, 111, 

Charlemagne — 

Breaking up of his empire, 15, 75. 

Consoquonoes ot this, 16, 16, 

His attempt to unite the divided 
members of ancient empire, 170. 

Unity of his empire artificial, 179. 

Cmysippus : His dofimtion of law cited 
by John of Salisbury, 141. 

Chrysastom, St : Saying that whiJo 
people elect the knag, once he is 
elected they cannot depose him, at- 
tributed to him : but this really comoa 
from “ Privilegium ” of Pope Loo 
Viri., 117, 122. 

Church. See Spiritual Power. 

Cicero — 

His repudiation of inequality in 
human nature, 4. 

Origin of cities and states, 107 
(note 3). 

His treatment of law as embodi- 
ment of justice, and of function 
of the state to maintain law, 
quoted from ‘ De Civitat© Dei * 
zn treatise ‘ De unitato ©cciesiae 
eotiservanda,’ 110. 


enoe between king and tyrant 
probably derived from him, 126. 

Civilians — 

Restate Stoic and Paulino theories 
of human nature and slavery, 5. 

Treatment of relation of spij'itual 
and temporal authorities, 7. 

Law requires consent of those con- 
cerned, 48. 

Their definition of equity cited by 
John of Salisbury, 141. 

Comitatus : Its place in development of 
feudalism, 23, 24. 

Commendatio : Its place in develop- 
ment of foudolism, 23, 24. 

Conauetudiiies Feudorurn — 

Feudal law book of Lombardy, 69. 

If vassal fails to discharge his obli 
gation to his lord ho loses lus 
Uof, 69, 60. 

Vassal can only Vie deprived of lus 
fiof lor definite and proved 
offence, 60. 

Decision in such cases belongs to 
court of hi‘« peers or to court of 
ompej'or, 6(X. 

Court can compel lord to make 
restitution to his vassal, 60. 

Lord can only proceed against his 
vavsaj in court, CO. 

Relation of these principles to 
“ Edictnm do bencficiis regni 
Itahci ” of Conrad 11., bO (not© 
3). 

Coni'rtJ II., Emporor — 

Jiis “ Edictum do bonoficiis rcgiii 
ftahci,” GO (nolo :i). 

AntialK of Qui>dlinbui‘g spoak of 
chief men of Europe hnbtrumg 
(o In'S court and of envoys of all 
nations hastemng ad imiioriale 
oius ol)4icquium,’' 171. 

Constitutional theory — 

And social contract, 147-169. 

Political authority dependent upon 
election or recognition of groat 
men or commumty, 147. 

Is exorcised normally with consent 
and counsel of great men of the 
community, 147, 148, 154, 160. 

Hlu'^lrations of this princijile in 
early Middle Ages in Gorbort 
{Sylvester II. b 148 ; Abbo of 
Floury, 148, 149 ; in foriiiiilas 
of legialation of Empiro, 149, 
150 in the eleventh and twelfth 
centuries, in Hermann of Roiche- 
nau, 151 i Bruno, 161 ; circular 
letter of archbisliops and princes 
on death of Henry V., 151, 152 ; 
Frederick 1. (Barbarossa), 152; 
Sachaenspiegel, 153 ; formulas 
of legislation in Empire, 163, 
164 ; m France, 154 (note 4). 

Claim by princes of authority to 
judge and depose emperor, 156* 
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Claim by princee of authority to 
control government of Empire, 
169, 160. / 

Political theory of ^ane^old with 
regard to the conditions and 
limitations of r^al authority, 
160-169. 


The “ Pactum,** in virtue of which 
th© king is appointed, 163-167. 
Helation of this conception to 
“ Social Contract ’* of the seven- 
teenth and eighteenth centuries. 


168, 169. 


Theory of mutual agreement to 
maintain law and justice by 
people and ruler a fundamental 
part of political theory in the 
Middle Ages, 184, 185. 

Coronation oath : ICing swears to main- 
tain justice and law, 33, 34-37, 39, 40. 

Coulanges, Fustel de, 11. 

Court, Decisions of — 

Test of valid custom, according to 
Beaumonoir, 42. 

Accepted as law in kingdom of 
Jerusalem, failing Assizes, 44. 

Court, Feudal — 

Is judge in all cases of dispute 
about mutual obligations of lord 
and vassal, 62-74. 

Corn]tosition of it, 04-06, 00-66, 72. 

McatiK of enforcing the decisions of 
court upon lord, 66-66, 71-74. 

Cannot judge, according to Boau- 
manoir, in cases of dispute bo- 
twi'en whole body of vassals and 
lord, 64. 

Kolations of the court to the king, 
in Bracton, 71-74. 

“ Couroiineruent do Louis ” : Function 
of authority is to maintain justice, 32. 

Custom — 

Primary source of law, 41-45, 47. 

English laws aro customs, according 
to ClanMll and Bracton, 41, 48. 

All ploas, according to Boauraaaoir, 
arc determined according to 


custom, 42. 


Customs must bo inaintuined, ac- 
cording to Boaumanoir, by feuda- 
tories and kings ot France, 42. 

Testa of legal cuatoin, 42. 

Assizes of Jt'i’usalem based on cus- 
toms of \arious countries, 43. 

Cases in king.Iom of Jerusalem to 
bo decided by custom, failing 


Assizes, 44. 

Court for Syrians adrafnistoring jus- 
tice ba.sod on tlieir customs, 46. 


Dante : His conception of political 
umty of th© world, 170. 

‘ De Civitato Dei ’ — 

Question of th© influence of its con- 
ception of political authority, 03, 
94. 

Passages which deny that justice is 


a neoessary quality of the state 
never cited in eleventh and 
twelfth centuries, 106. 

Passages in it from Cicero describ- 
ing function of the state as 
maintenance of law and justice, 
quoted in treatise * I>e imitate 
ecclesise conservanda,’ 110. 

Declaration of Kights ; Original con- 
tract between king and people, 168. 

‘ De Duodocim Abusivis Saeculi — 

Function of king to maintain jus- 
tice, 108. 

Cited by Abbo of Fleury, 108. 

Probably of Irish origin, 108 
(note 1 ), 

Demosthenes ; His definition of law 
cited by John of Salisbury, 141. 

Deusdedit, Cardinal — 

Koyal authority founded on human 
institution, with permission of 
God, but not by His will, 99. 

Refers to creation of monarchy in 
1 Samuel, 99. 

Divine origin and nature of political 
authority, 92-106, 116-124. 

“Divine Right,” 10, 115-124. 

Conception that resistance to king 
IS always unlawful, derived from 
some Fathers, and especially St 
Uregory the Great, 116-124. 

Conception sot out by Atto of Ver- 
c"lli, 117 ; by St Bruno of Wurz- 
burg, 118. 

Quei>tion raised in acute form by 
Saxon revolt of 1073, 118, 

Henry JV.’h reply to bull of deposi- 
tion by Gregory VII., 119. 

MuintaiaodbysomoGerman clergy, 
119; by Wonrich of Trier, 119 j 
by author of ‘ De unitat© ecolesisE* 
conBOrvanda,' 120 ; by sup- 
portoi'8 of Honry IV., 121 ; by 
Sigobert of Gembloux, 122 ; by 
tJrcgorj’ of Catino, 122. 

Doinitian, Emperor : Hie murder, 14fl. 

Eglon, King of Moab ; His murder, 145. 

Ekkehard Uraugiensis : Reports Henry 
IV. ’s appeal to German bisliops and 
princes against his son, 159. 

Election of King or Emperor — 

Abbo of Floury, 149. 

Authority of ruler normally de- 
jK'nds upon ©lection or recogni- 
tion, lv70. 

This ie true even in England or 
ifrance, 159, 151. 

Elective principle finally ©Hiablished 
in Empire during Henry IV. ’b 
roign, and at death of Henry V., 

151. 

Election of Henry IV. subject to 
condition that ho should prove a 
just ridor, 151. 

Principle laid down by council of 
Forchheim, 1077, 161. 
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Circular letter of Gex^an arch- 
bishops and princes on death of 
Henry V., 161. 

Letter of Frederick I. to Pope 
Bugenius HI,, 162. 

Elective principle laid down in 
Sachsenspiegel for all authority, 
163. 

Emperor. See under King. 

Empire- 

Conflict with Papacy, 7. 

Conception of a universal empire, 
170-180. 

England- 

English law is custom, 41, 42, 48. 

WilJjam the Conqueror requires 
oath of fidelity from all land- 
owners in England, 7ti. 

Fidehty to king always reserved in 
doing homage, 70. 

Election or recognition necessary 
for succession to throne, 150, 
161. 

Equality in human nature — 

In Stoics and Fathers, 3, 4. 

Treatment of the subject by Beau- 
znanoir, 49, 90. 

Batherius of Verona, 88. 

Sachsenspiegel, 80. 

Schwabenspiegol, 80 (note 3). 

Bracton, 90 (note 1). 

Eugeniiis III,, Pope, 162. 

Ezekiel : Conception of individual re- 
sponsibility, 8. 

Fathers, Christian — 

Their influence on mediaeval politi- 
cal theory, 3-10. 

Political institutions conventional 
not natural, 4. 

Freedom and equality of human 
nature always real, 4. 

Slavery a pumshmont for vice, 4, 

Private property conventional not 
natural, 6. 

Property the result of greed, and a 
remedy for it, 6- 

Propertythc creation of the State, 6. 

Almsgiving an act of justice not of 
charity, 6. 

Divine nature of political authority, 
9, 93. 

Political institutions, results of and 
remedies for sin, 97. 

Theory of “ Div’ino Bight ’* derived 
from Bomo of them, 10, 116. 

Others draw sharp distinetion be- 
tween king and tyrant, 116. 

Feudalism — 

Its influence on political theory of 
Middle Ages, 1, 19-86. 

Takes shape in ninth and tenth 
centuries, 15, 16. 

Two principles, loyalty and con- 
tract, 21. 

Contrast between literary and legal 
nf it. 21-23. 


Comitaiue, Commendatio, Bez 
um, elements in it, 23, 24. 

Personal loyalty of vassal to 
24-29. 

Illustrated in * Baoul of Cana 
24, 26, 28, 29. 

In Fulbert of Chartres, 26, 2 
Jean dTbelm, 26, 27 ; in 
vill, 27 ; in Bracton, 27. 

Conception of law and just 
feuaal law books, 30-40. 

Conception of source of lav 
61. 

Conception of method of mai 
ing law, 62-74. 

Feudal system in its essenci 
tractual, 74. 

The antithesis of absolutism 

Its anarchical and disinteg 
tendency, 76, 76, 86. 

Its origin in period when c 
government had broken 
75, 76. 

Gradual victory of national 
ciple over the disinteg 
forces, 76-86. 

Fidelity to king reserved in 
age, 77-81. 

King recognised by all feudal 
as having full jurisdictioi 
all persons, 81-85. 

Fidelity. See Loyalty. 

Flach : Le Compagnonnage di 

Chansons de G^ste,'’ 25 (note : 

Flanders. Count of : Case betwe< 
and city of Ghent, 65. 

Forchheim, Council of — 

Determines that German ki 
shall bo elective, 151. 

Deposition of Henry IV., 16 

Election of Kudoiph of Suabi 

France — 

Kings of France and feud 
must maintain the custom 
kingdom, 42. 

Question whether legislativ' 
tice of France was d 
from others, 49. 

Keservation of fidelity to J 
homage, 79, 80. 

Election nr recognition ne 
for Bucccasion to throne, 1 

Formula? of legislation, with 
and consent of great m< 
(note 4). 

Frederick I. (Barbarossa), Emp( 

Recognises his election and 
ises justice, 162. 

Feudal constitution of Rc 
made with counsel of grei 
154. 

Admits that in grave mat 
cannot act without coi 
princes, 154. 

Pleases which claim u: 
authority, 173-176. 

Letter of Henry II. of Eng 
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him which seems to recognise 
this, 176. 

Frederick IT., Emperor s Case of his 
representative and the lord of Bey- 
rout, 67. 

Fulbert, Bishop of Chartres : His defi- 
nition of feudal obligations, 26, 26. 

Gelasius I., Pope — 

Statement of relation of spiritual 
and temporal authorities, 6. 

Cited by Hugh of Fleury, 111. 

Gerbert. See Sylvester II. 

Gerhoh of Reichersberg — 

Divine origin and authority of 
secular power, 102. 

Condemns Manegold's phrases, 184. 

Gerstengen : Meeting there between 
Saxon princes and those of the im- 
perial party, 167. 

Ghent : Case between the city and the 
Count of Flanders, 65. 

Girard of Secsto : War between him 
and King Amauri I., 77, 

Olanvill — 

Reverence of vassal for lord, 27. 

English law is custom. 41, 42. 

Laws of England thoueh unwritten 
may properly be called laws, 46. 

Cites ‘‘ Quod principi placet, legis 
habet vigorem,’* 46. 

Laws are promulgated by prince 
with counsel of great men, 46. 

Vassal perhaps entitled to defend 
himself against his lord, 61 (note 
1), 79 (note 4). 

Fidelity to king always reserved in 
England, in uoing homage, 79. 

“ Ligancia " only made to lord of 
whom a man holds his “ capitalo 
tenementum," 79. 

Government — 

A conventional institution accord- 
ing to Fathers, 3 ; and Stoics, 5. 

A result of sin, 6. 

Conception of it as natural by St 
Thomas Aquinas, 5. 

This had little influence till ond of 
thirteenth century, 5, 6. 

Gratian : His dictum that no law is 
valid unless it is accepted by the 
cuMluin of those concerned, 47, 48. 

Gregory, St, the Great — 

Probable reference to his statement 
of a heavenly hierarchy, by Htigh 
of Fleury, 98 (not© 1). 

Source of the theory of the “Divine 
Right,” 10. 

To his influence it can generally be 
traced in Middle Ages, 116 ; •.e., 
Alto of Vercelli, 117 ; Wenrich 
of Trier, 119; ‘ De unitate 

ecclesise conservanda,’ 120. 

Gregory II., Pop© ; His action in re- 
straining Italians from revolt against 
Leo the Iconoclast, cited by Gregory 
of Catino, 123. 


Gregory vn.. Pope — 

His phrases about sinful origin and 
oh^acter of secular authority, 94. 

Other phrases seem to recognise its 
divine origin and purpose, 94-96. 

Discussion of this apparent oon- 
tradiction, 96-98. 

Excommunication of Henry XV. in 
1076, 157. 

Revoltors wish to refer charges 
against Henry IV. to him, 157. 

Qrego^ of Catino—* 

* Orthodoxa defensio imperialis,* 
written in name of monks of 
Farfa, 122. 

Condemns all revolt against royal 
authority, 122. 

No saint of Old or New Testament 
had ventured to condemn or de- 
pose king or emperor, even 
though a heretic. 122, 123. 

Pope Gregory II. restrained Italians 
from revolt against Leo the 
Iconoclast, 123. 

God only gives or takes away king- 
doms and empires, 123. 

Hadrian IV., Pop© : Disputed succes- 
sion on his death, 173. 

Harold, King of Denmark : Letter of 
Gregory Vll., 95. 

Henty II., Emperor — 

Constitution of 1022 issued by him 
along with great men, 150. 

Bemo of Heichenau addresses him 
as lord of lands and sea, 171, 172. 

Henry II., of England — 

Frederick I. invites liim to send 
bishops and abbots to Council of 
Pavia, 176. 

Hi« letter recognising Frederick I. *8 
supremacy, 175. 

Henry III., Emperor — 

Hib conduct about Papacy attacked 
by a French Churenman, 98. 

Procures election of his infant son 
as king, subject to condition that 
he should prove a just ruler, 161. 

Wippo speaks of him as bead of the 
world, 172, 

Peter Damian speaks of all king- 
doms of the world aa subject to 
him, 172, 173. 

Hen^ IV., Emperor — 

DemaudB of Saxon and Thuxingian 
revoltors, 113, 130, 155. 

Maintains in his reply to Gregojey 
VII. ’s bull of deposition •that 
kings could only be judged by 
God, and only deposed for heresy, 
119. 

Civil ware of his reign check de- 
velopment of hereditary succes- 
sion to throne in Germany, 151. 

Development of constitutional con- 
ceptions in course of revolts 
against him, 165-159. 
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Eacommunioated by Gregory VII*, 
157. 

Depoaitjon by pnnoee at Foroh- 
heim, 158. 

H)9 appeal to bi^ops aod princes 
HAainst his son, 169. 

Heni^ V., Emperor — 

Hereditary snocesaion to German 
kingdom finally destroyed on hia 
death, 151. 

Circular letter of Arohbisbopa of 
Cologne and Mainz and other 
prmoea, arranging for election of 
successor to him, 162. 

Henry VI , Emperor : Roger of Hove- 
den’e accoimt of submission of Richard 
I. of England to him as vassal, 175. 

Hermann, Biahop of Metz : Lettm^ of 
Gregory VII. to him, 94-98. 

Kerrand, Bishop of Halberstadt — 

His ansvver to Waltram of Naum- 
burg, written in name of Louis, 
Count of Thunngia, 133. 

Corrects misinterpretations of 6t 
Paul’s words about obedience to 
ruler, 133. 

Quotes Hosea as speaking of prmoea 
who reigned, but not as of God, 
133. 

Obedience due to an ordered power, 
but government of Henry IV. 
could not be called ordered, 
133. 

No order where there is not justice 
and law. 133. 

Hildebrand. See Gregory VII. 

Holof ernes, tyrant, 146- 

Hononus Augustodimensis — 

His treatise ‘ Sumraa Gloria,’ 103. 

Temporal authority not pnmitive, 
but established by God, 104. 

Temporal authority must bo obeyed 
by clergy as well as laity, 104. 

Hovftden, Roger of — 

His story of Richard I making him- 
self vassal of the Emperor Henry 
vr,, 176, 176. 

Richard I. summoned as Elector of 
German Kingdom, 176. 

Hugh, King of France — 

Letter written in his name by Ger- 
bert, Eissunng Archbishop of Sens 
that he proposed to govern with 
advice and judgment of tus 
“ fideles.” 148 

Letter written in Ins name by (Her- 
bert to Emperor of Byzantium 
recogmsing him as Roman em- 
peror, 177. 

Hugh, Abbot of Flavigny . Urges differ- 
ence between king and tyrant, prob- 
ably from St Isidore, 133. 

Hugh, Monk of Fleury — 

Repudiates indignantly the asser- 
tion (probably Gregory Vll.’e) 
that royal authority is not of 
divine origin, 98. 


Statement of heavenly hierarchy, 
probably derived from Gregory 
the Great, 98 (note 1). 

Cites both St Paul and Gelasius, 

111 . 

Reproduces saying of Ambrosiaster 
and Cathulfus, that king has 
image of God, bishops have that 
of Cmnst, 111, 134. 

Function of king is to maintain 
justice, &c., 111. 

King has authority over all bishops 
in hia kingdom, as Christ is sub- 
ject, not in nature but order, to 
the Father, 111. 

Even heathen rulers must receive 
due honour, 134. 

Warns rulers that those who do not 
keep commandments of God are 
wont to lose their power, 136. 

People often revolt against such 
kings, 135. 

dTbehn, Jean — 

Special obligations of vassal to 
lord, 26, 27 

Coronation oath of King of Jeru- 
ealem : king swears to main- 
tain law and justice, and men of 
kingdom bwear to roamtam good 
ubugob and customs of kingdom, 
39. 

Account of origin of Assizes of 
Jerusalem, 43, 44 

Failing Absizos, Court determines 
according to custom and the pre- 
vious decisions of Court, 44. 

Mentions Court for Syrians, 45. 

Mutual obligations of lord and 
vassal, 63-59. 

Those are enforced by Court, 63- 
59. 

Breach of thoso involves loss of fief 
or service, ^3. 

Discus-’ca composition of feudal 
court, and especially the place 
of the lord in it, 54-56. 

Method of enforcing decisions of 
Court upon the lord, 56-69. 

Sub- vassals and inhabitants of 
Cities and castles take oath to 
chief lord, 77. 

Ligecc ” in kingdom of Jeru- 
salem only due to chief lord, 

77. 

Form of “ Ligece,” 77, 78. 

Sub-vassals must support chief lord 
against their immediate lord, un- 
less he refuses to do justice in his 
Court, 78, 79. 

Sub-vassals must prevent their lord 
doing wrong to the chief lord, 

78, 79. 

Chief lord must protect sub-vassals 
against unlawful action of im- 
mediate lord, 79. 

Icelandic Sagas, 23. 



Innocent I., Pope : Bxeroiee of justice 
upon criminals founded upon auth* 
ority of God, 103. 

Institutio Traiani-^ 

Reference to it by J ohn of Salisbury, 
141, 142. 

Its origin, 142 (note 1). 

Isidore, St, of Seville — 

Distinction between king and 
tyrant, 116, 126, 132. 

Probably derived from Cicero, 
126. 

James 11., of England : Said by De- 
claration of Rights to have violated 
the original contract between king 
and people, 168. 

John of Salisbury — 

Authority of prince comes from 
God. 102. 

Function of the prince is to main- 
tain justice and law, 113. 

Prince said to be “ legia iiexibus 
absolutus only because it is 
his character to do justice, 
113. 

Distinction between prince and 
t3Tant, 127, 137, 138. 

Induence on him of Roman law, 

140. 

Interpretation of its phrases about 
relation of prince to law, 140. 

Nature and origin of law, its rela- 
tion to equity, 141. 

Definition of the commonwealth de- 
rived from ‘ Institutio Traiam,’ 

141, 142. 

Relations of people to ruler, liis 
theory in part affected by St 
Augustine and St Gregory the 
Great, 142. 143. 

Maintains that t 3 ^ants have no 
rights against people and may 
justly be slam, 143-145. 

Examples of the fate of tyrants 
from Roman and Jewish history, 
145. 

Influence of classical literature and 
history on him, 14G. 

Agreement of his principles with 
those of Assizes of Jorusalom and 
Manegold, 185. 

‘ Jo.stioc et Piet ’ — 

I’l'ince i& under the law, from which 
ho donves Ins privileges, 38 
(note 1). 

Va.ssal must be }udged in King’s 
Court by his peers, 63. 

Fidelity to King always reserved in 
homage, 80, 83. 

King has plenary jurisdiction every- 
where and always, 83. 

King holds of no one, 83. 

Julian, Emperor — 

Henry IV. urges that Fathers had 
nob judged or deposed him, 
though an apostate, 119. 


St Augustine cited by Imperialiete 
as affirming duty of obedience 
even to an imbelieving emperor 
like him, 122. 

Justice— 

Its treatment in feudal law books, 
30-40. 

The principle which lies behind all 
authority, 32-37. 

Its relation to law in feudal law 
books, 37-40. 

Is end of political authority, 100- 
114. 

Justice and law necessary to 
political authority, 125-146. 

To govern justly is to govern 
according to law, 125, 126. 

Without justice there is no king 
but only a tyrant, 126. 

Maintenance of justice the first 
principle of mediaeval political 
theory, 181, 182. 

Supremacy of law as embodiment of 
justice, 183, 184. 

King— 

Theory of Divine Right of, 10. 

Contrast between Roman and Teu- 
tonic conceptions, 11. 

Contempt of king or overlord in 
feudal poetry, 28, 29. 

King is only “ seigneur dou dreit,’* 

Swears to maintain law and justice, 
33 40. 

He IS Vicar of God, Bracton, 34, 
35, 68, 69, 86 ; the Vicar of 
Christ, Wippo, 100, 109 ; title 
used in ninth century, 116. 

He IS the servant of God when ho 
does nglit, of the devil when ho 
does wrong, 35, 68, 73. 

He IS bound by the law, 35. 

Ho IB under God and the law, 38, 
67. 

There is no king where will rules 
and not law, 38, 67. 

Account of creation of monarchy 
by Beaumanoir, 49. 

people to restrain the king if 
refuses to do justice, 52. 

Va‘<sals to rostram the King of 
Jerusalem if he does wrong, 62- 
59. 

Emporor liable to be judged by 
Count Palatine, 61. 

Vassal has right to make war on 
King of France if he I'efuses to 
do luin justice in his Court, 
63, 72, 

Bracton corrects misrepresenta- 
tions of phrase “ Quoci principi 
placet, &c.,*’ 69. 

King has no equal or superior in 
his kingdom, 70. 

King IS like the least when he seeks 
justice, 71. 
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Some maintain, according to Brae- 
ton, that UmvereitaB regni et 
baronagiiun ** may and ^ould 
correct hia wrong actions, 71, 72- 
Court is king's superior, probably 
a passage interpolated in Brac- 
ton, 72-74. 

Evil lung a tyrant, Bracton, 73 
Relation between king, as repre- 
senting the nation, and feudal- 
ism, 78-86. 

William the Conqueror requires all 
landowners to swear fidelity to 
him, 76. 

Sub-vassals of kingdom of Jeru 
Salem must do “ ligece ** to king 
only, 77, 78 

Fidelity to king always reserved in 
England, France, and Lombardy 
in doing homage, 79 81 
Ho has full jurisdiction over all 
persons and in all causes in the 
judgment of all feudal jurists, 
81-85. 

Qualities of a true king, according 
to Rathenus, 108, 127 , Wippo, 
109, 128, Hugh of Fleury, 111. 
King has image God, bishop that 
of Christ, Hugh of Floury, 111, 
134. 

Greatness and dignity of his office, 
Manegold, 111, 112 
Divine right of king, 115 124 
Distinction between king and j 
tyrant, Manegold, 112, 130. 

l^rthold of Constance, 112, 
132, John of Salisbury, 127, 
137 146 Tract Ebor , 135 
This distinction probably derived 
through St Isidore from Cicero, 
126. 

The king governs according to law, 
John of Salisbury, 127, 128. 
Revolters against Henry IV. will- 
ing to obey him if he governed 
according to law and custom, 
130-133. 

No kingdom where there is not 
rightful order, 133. 

King represents the divine nature, 
pnest the human nature of 
Christ, Tract. £bor , 135. 

I,ambert of Hersfeld — 

Oath of allegiance only binding to 
kmg who maintains justice and 
law, 113, 130, 131. 

Demands of the Saxons and Thur- 
mgians, 130 132, 156-167. 
Distinction between king and 
tyrant, 132. 

Council of princes have right to de- 
termine justice of charge against 
Henry IV., 167. 

Latm literature • Influence of its re- 
vived study in eleventh and 
twelfth centuries, 146. 


Law- 

Contrast between Roman and Teu- 
tome conception of its origin, 11. 
In Middle Ages, usually the custom 
of the countiy, 12. 

Conception of it in feudal law 
books, 30 86. 

Relation of law to justice, 30-40. 
Reverence for it in Middle Ages, 
31, 32. 

King 18 bound by the law and 
under it, Braoton, 36, 38 ; 

* Jostice et Plot,* 38 (note 1) 

No kmg where will rules and not 
law, Bracton, 38, 67 
Source of law, according to feudal 
law book^, 41-51. 

Law primarily custom, Bracton, 41, 
42, 48 , Beaumanoir, 42 ; Jean 
d’Ibchn, 43-45 , Philip of No- 
vara, 45, Glanvil], 42, 46. 
Sunama de legihus, 46. 

Beginning of conception of legisla- 
tion, 41 45. 

Legislation the action of prince, 
great men, and people, 46 61. 
Illustrated in Glanvill, 46 , Summa 
do Jegibus, 46, 47 , Bracton, 48. 
Position of Beaumanoir with re- 
gard to this, 48-51. 

Decision of courts to bo taken as 
law in kingdom of Jerusalem 
failing the Assizes, 44 
Important o of conception of laws 
a&> “a populo conser\ati,” 47 
And of the customs of those otm- 
cemed, 47, 48. 

Methofl of maintenance of law in 
feudal law books, 33, 52 71. 
Place of feudal court in this, 52 74 
Maintenanre of law and justice the 
end of the state, 110, 113 
Prince said to be “ logis nexibub ab- 
solutuB ” only because it is his 
essential character to do justice, 
John of Salisbury, 113 
Dibiinction bctwei'n king and 
tyrant lies iii relation to law, 
John of Salisbury, 127, 137- 

140 . 

Laws made by king, great men, 
and people in Empire, 140, loO, 
153, 154 , in France, 154 

(note 4). 

Supremacy of law as embodiment 
of justice, the second great 
principle of modieeval political 
theory, 183, 184 

Leo VllI , J'op© : People elect king but 
cannot depose him, 117. 

Leo the Iconoelafit, Emperoi . Greguiy 
of C&tino cites the action of Gregory 
II in restraining Italians from re\ olt 
against him, 123 

‘ Liber Canonum contra Henricum 
quartum,’ represents supporteis of 
Henry IV. as bringing forward 
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authority of St Augustine and St 
Chrysostom to prove wrongfulnesa 
of ius excommunication, 121, 122. 

Liberty- 

Natural condition of human nature, 
3. 

All men in the beginning free, 
SacliHenspiegel, 89 ; Beaumanoir, 
49, 00. 

Contrary to God’s will and Scrip- 
ture that one man should belong 
to another, Sachsenspiegel and 
Schwabenspiegel, 89. 

Li^ge — 

Letter in name of clergy of Lidgo, 
by Sigebert of Gembloux, 122. 

Wickedneae of resisting the em- 
peror, 122. 

Ligece. See under Allegiance. 

Lni.Jiair III., Emperor : Constitution 
“ 'ie Feudorurn diHtractione,” made 
with consent of great men, 164. 

Louis the Pious, Emperor : Hia deposi- 
tion, 162. 

Louim, St, Etablisaementa de— 

Mutual obligations of lord and 
vassal, 62, 

V’jolatiou of vassal’s obligations 
entails loss of fcief, 62. 

Ilefusal of lord to submit case be- 
tween him and Ins vassal to the 
court involves forfeiture of ser- 
vice, 63. 

Certain oilences against vassal do 
tlio same, 62. 

Dispute betw'ocn king and v'assal 
about questions concerning his 
lief must bo decided by court, 
including the vassaVd peers, 63. 

If king refuses to do justice to 
Ins vassal in court, va.ssal can 
make war against king, and his 
suh-v'ashals luubt follow him, 
G3. 

Lord — 

Concvi)tion of personal loyalty to 
him, 19-29. 

“ Lady ” or Lord ” only “ seig- 
neur doii dreit,” 32, 37. 

Mutual obligations of lord and 
voasal, 26, 53, 69*66. 

Question how far ho was a member 
of tho feudal court, 54-66, 65. 

Means of enforcing decision of 
court against him, 66-66, 71-74. 

Lo^ tdty, personal — 

An element of feudalism , and a new 
conception in political theory, 
21, 27, 30. 

Treatment in media3vai literature, 
24-29. 

Kelation to tribal loyalty, 28. 

Difhoult to reconcile with national 
idea, 28, 29. 

Lucretia : Expulsion of Tarquin from 
Borne on account of the outrage done 
her, 167. 


Magyars — 

Their invasions, 15, 75. 

Their defeat by Otto the Great, 16, 

Manegold of Lautenbacb — 

Office of king is sacred, 103, 161. 

Exercise of criminal justice founded 
upon authority of God, 103. 

Temporal power, of divine origin. 
Ill, 161. 

Derived immediately from the 
community. 111, 112, 163, 164, 
166. 

Function of royal authority is to 
maintain justice, 112, 162, 

Distmotion between king and 
tyrant, 136, 164. 

People under no obligation of 
obedience to tyrant, 136, 164. 

Examination, of his political theory, 
lGO-169. 

Question of obligation of oath of 
allegiance, 163-166. 

Nature of papal authority in de- 
claring it void, 163-166. 

The contract (“pactum**) on 
which royal authority is founded, 
136, 106-169. 

Agieement of his principles with 
those of Assizes of Jerusalem 
and John of Salisbu^, 186. 

Marcus Aurelius : His justice and 
foluity, 145. 

Nation ; "Relation between national 
government and feudal system, 75-86, 

Nature — 

Institutions of society conventional 
not natural, according to Fathers 
and btoicfi, 3, 4. 

By nature all men are free 
and equal. Stoics and Fathers, 
3 ; Rathenus, Sachsonspiogel, 
Schwabenspipgel, and Beau- 
mauoir, 88-91. 

Nero, Emperor : Tho most monstrous 
and wicked of men, 146. 

Norva, Emperor : His just and happy 
rule, 145. 

Normandy — 

Supreme jurisdiction of Duke over 
all and persona, 82. 

All men bound by fidelity and al- 
legiance to prince alone in Nor- 
mandy, 82. 

Noreemen : Their invasions, 16, 76. 

Novara, Plnhp of — 

Origin of Assizes of Jerusalem, 43. 

Method of enforcing decision of 
court against lord, 66-69. 

Discusses relations of chief lord 
and sub-vassals in same terms 
as Jean d’ibelin, 79. 

Oath- 

Weririch of Trier attacks Gregory 
VII. for absolving tho subjects 
of Henry IV. from it, 163. 
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Manegold discusses the question of 
binding nature of an oath, 163* 
166. 

Olaf, King of Norway : Letter to him 
by Gregory VII., 96. 

‘D© Chdmando Pcmtifice * — 

Its author a French Churchman, 98. 

Cnticisee severely Henry III.’s 
action about Papacy, 98. 

Denies that emperors hold tho 
place of Christ, 98, 99. 

Maintains that they hold the place 
of the devil when they shed 
blood, 99. 

Othloh of St Emmeran : Peace impos- 
sible unless men are subject to each 
other, 107. 

Otto I., Emperor — 

Victory over Magyars at the Lech- 
feld, 16. 

His Capitula issued at Verona, 
along with princes and people, 
149 

Otto III,, Emperor : Annals of Quod- 
linburg spes^a of his coronation as 
acclaimed by all Europe, 171. 

Overlord — 

Contempt for him expressed in 
some feudal literature, 2S, 29. 

Kelation between him and sub- 
vassals, 76-86. 

Papacy — 

Conflict with Empire, 7, 10, 129. 

Falls under t37Tanny of Homan 
nobles in tenth century, 16. 

Hescued from them by the Ottos 
and Henry III., 16, 

Papiman — 

Possible influence of his definition 
of law on feudal jurists, 47, 69 
(note 3). 

His defimtion of law cited by John 
of Salisbury, 141. 

Paul, St — 

Slavery an external condition, 4, 

His doctrine that all authority is 
from God, 100, 101, 104, 111, 
117, 123 (note 1), 135. 

Pavia, Council of, 1159 and 1160 a.d. — 

Documents relating to disputed 
©lection to Papacy, 173-175 

Some of them seem to set out the 
supremacy of the Empire over 
the world, 173, 174. 

Others make no such claim, 175. 

Peter, St • His command to obey the 
king, 102, 103, 104, 161. 

Peter, Damian — 

Temporal as well as spiritual 
authority (“Hegnum ac sacer- 
dotium ”) 18 derived from God, 
100 , 101 . 

Function of temporal authonty is 
to maintain justice, 101. 

Race of men ruled by Papacy and 
Empire, 172. 


Speaks of all kingdoms of the world 
as subject to Henry HI., 172. 
173. 

In another place he speaks of 
secular authonty as limited to 
particular territories. 178. 

Pierre de Fontaines, Conseil — 

Professes to record the customs of 
the VermandoiB, 61. 

Consists largely of citations from 
Code and Digest, 61. 

Court is judge between lord and 
vassal in cases concerning the 
fief, but not in other questions, 
61, 62. 

Plato : Conception of social contract, 

12 . 

Plutarch : Author of ‘ Insfcitutio Trai- 
am,* according to John of Salxsbviry, 
141, 142. 

Property, private — 

Conventional and not natural, ac- 
cording to Stoics and Fathers, 6. 
Result of greed, 6. 

Created by the State, 5. 
Almsgiving, an act of justice, not 
chanty, 6 

Quedlmburg, Annals of ; Phrases about 
relation of Empire to Europe, 171 

“ Quod prmcipi placet legis habet 
vigorem ” — 

Cited by Glanvill, 46 
Bracton warns against wrong in- 
terpretations of this, 6H, 69 

* Raoul de Oambiai ' — 

HIustratCB conception of feudal 
loyalty, 24, 25 

Illustrates contempt for overloid 
or king, 28, 29 

Katberius, Bishop of Verona — 

His conception of human equality. 
88, 89 

No kingship without justice, 108, 
109. 127. 

A peasant who is prudent, just, 
brave, &c , may well be called 
a king, 127. 

Kau do Tahane . Dispute between him 
and King Amauri, 57 (not© 1). 

Rorognition of king Sco under Elec- 
tion. 

Richard I , King of England — 

Story of his submission as vassal to 
the Emperor Henry VI , 175, 
176. 

Said to have been invested with 
kingdom of Arles by Henry VI., 
176. 

Roger of Hoveden — 

Relates that Richard I. of England 
accepted position of vassal of 
Emperor Henry VI.. 175, 176. 
Relates that Henry VI. invested 
Richard I. with kingdom of 
Arles, 176. 
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Roman Law (Civil Law) — 

Its influence on political theory of 
Middle Ages, 1. 

Contrast between its conception of 
political authority and Teutonic. 

n. 

special influence on Assizes of 
Court of Burgesses. 44. 45. 

Influence on conception of legisla- 
tion, 45. 

Possible influence of revived study 
of it on Beaumanoir, 49, 51. 

“ Conseil ” of Pierre of Vermandois 
consists largely of citations from 
it, 61. 

Its influence on Glanvill, 46. 

Its influence on Bracton, 36-37. 
67-69. 

Its influence on John of Salisbury, 
140, 141. 

Romances, Arthurian, 23. 

Rome, its relation to mediaeval Empire, 
171, 

Rousseau : Overthrow theory of con- 
ventional nature of government, 3, 6. 

Rudolph of Suabia— - 

Letter to him of Gregory VII.. 94. 

Refuses in 10"3 to be elt'cted King 
of Germany until question of de- 
position of Henry IV. had been 
considered by all the princes, 
157. 

Election as King at Forchheim. 
1077, 158. 

‘ Sachsene[)iegel ’ — 

King when elected must swear to 
maintain law, 40. 

Vassal may wound or slay his lord 
in self-defence, 61. 

Emperor liable to judgment of 
Coiuit Palatine, 61, 

King IS “ gemeno richtcre ’* over 
all men, 81. 

When king is present all other 
j uriadictions are superseded, 81. 

Original freedom of all men, 89, 

No slaves when Germans first set- 
tled in their country, 89. 

It is not in accordance with tho 
truth that one man should be- 
long to another, 89. 

King to be elected by the Ger- 
mans, 153. 

All judicial authority founded upon 
election, 163. 

Saxons — 

Their demands in revolt against 
Henry IV., 113, 129-132, 165, 
166. 

Their revolt raised question how 
far reaistance lo royal authority 
was consistent with divine nature 
of grant. 118, 119. 

Active political speculation and 
controversy begins with their 
revolt. 129. 


‘ Schwabenspiogel * — 

According to scripture no men 
should be a slave (eigen sin). 89 
(note 3). 

Slavery arose from force, and is 
now according to law, 89 (note 
3). 

Emperor liable to judgment of 
Count Palatine, 61. 

All judicial authority founded upon 
election, 163, 

Seebohm : Roman influence on Teu- 
tonic institutions, 11. 

Seneca — 

Repudiates inequality of human 
nature, 4, 89. 

Men's bodies may be enslaved, the 
mind is free. 4. 

Government the result of vice, 6. 

His conception of personality, 7. 

Sigobert of Gombloux — 

Letter written in name of clergy of 
Li^ge against Pope Paschal II.. 
122 . 

Even if emperor was wicked, sub- 
jects must obey, 122. 

Slavery — 

A conventional institution accord- 
ing to Fathers, 3. 

A pumshment and remedy for 
human vice, according to Fathers, 
4. 

Aristotelian conception of it, 4. 

Its relation to natural law, 87-91. 

Treatment of subject in Fathers 
and Stoics, 89 ; m Sachsen- 
spiegel, 89 ; m Schwabenspiegel, 
89 (note 3) ; in Beaumanoir, 90 ; 
'in Bracton, 90 (note 1). 

Social contract — 

A medioeval conception, 12, 13. 

Anticipated in Plato’s Laws, 12. 

Feudalism in essence a system of 
contractual relations, 74. 

Constitutional theory and social 
contract, 147-169. 

Treatment of subject by Manogold, 
160-169. 

The agreement or “ pactum,” 164, 
16C-169. 

Relation of this to ” Original Con- 
tract ” of the Declaration of 
Rights,” 168. 

Relation to “ social contract ” 
theories of seventeenth and 
eighteenth centuries, 168, 185. 

Sovereignty — 

Common conception of this has 
no place in Middle Ages, 41, 
46 . 

Beginning of conception in relation 
to legifuation, 45. 

Limited in mediseval theory by 
justice, natural law^, and law of 
God, 46. 

Beaumanoir’s use of the word 
“ souverain,” 60, 84. 





